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HE general use of surety bonds in connection with construction 
projects has produced many difficult problems relating to the 
legal protection given by such bonds to persons furnishing labor, 
materials, and other aids to construction. One important question is that 
of interpretation, a question of fact, though in most instances to be de- 
cided by the court. Another question is whether the law will give effect 
to a properly manifested intention to vest rights in such third-person- 
beneficiaries. In treating of these problems it has been deemed best to 
consider first bonds conditioned on the payment of persons furnishing 
labor or material; secondly, other types of bonds, in which an intention to 
protect such persons is not so clearly manifested; thirdly, certain diffi- 
culties, such as the conflict of interest between the owner and persons 
furnishing labor or materials when one bond with limited liability is given; 
fourthly, the rights of laborers and materialmen on certain special types 
of bond, including those given by subcontractors, indemnitors, or rein- 
surers; and lastly, the effect of collateral transactions or conduct on the 
distinct right of the laborer or materialman. 


I. BONDS CONDITIONED ON THE PAYMENT OF CLAIMS FOR LABOR 
AND MATERIALS 
Such bonds may be classified according as they are or are not required 
by statute, and according as the property is free from liens for labor or 
materials, whether of public or private ownership, or is subject to lien, 
as under many statutes in the case of private ownership. 


* This article will be concluded in the next issue of the Review. 
Tt Professor of Law, Harvard Law School. 
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A. BONDS GIVEN IN COMPLIANCE WITH STATUTE WHEN THE PROPERTY 
IS OF PUBLIC OWNERSHIP OR OTHERWISE FREE FROM LIEN 


In cases falling under this heading,’ the owner is commonly the United 
States, a state, a municipality, or other public body,? which enters into 
a contract with the principal for the performance of a work of construc- 
tion, maintenance, or the like, and in obedience to statute the principal 
gives to the owner a surety bond conditioned, either directly or by refer- 
ence to the contract, on the payment of persons furnishing labor or 
materials. Several different situations may be considered: 

(1) If the statute provides that the person furnishing labor or materials 
shall have rights on a bond so conditioned,’ or may sue or have the right 
to sue on it,‘ or that it shall be for his use or benefit,5 then the material- 


* Many authorities on questions treated in this article are to be found in an excellent note 
in 77 A.L.R. 21 (1932). 

2 For treatment of the implied exclusion of public property used for public purposes from 
the operation of statutes providing for mechanics’ liens, see Hutchinson v. Krueger, 34 Okla. 
23, 25, 124 Pac. 591, 592 (1912); see notes, Ann. Cas. 1914C 103, id. 1913A 762; 35 L.R.A. 141, 
(1897), 20 L.R.A. (N.S.) 261 (1909), 41 id. 315 (1912). 

3 Hartford Acc. & Ind. Co. v. Board of Education, 15 F. (2d) 317 (C.C.A. 4th 1926) (bond 
referring to contract). 

4 United States, for the use of Hill v. American Surety Co., 200 U.S. 197, 26 S. Ct. 168, 50 
L. Ed. 437 (1906) (28 Stat. 278, c. 280 (1894); 40 U.S.C.A. § 270 (1928)); Mankin v. United 
States, 215 U.S. 533, 30 S. Ct. 174, 54 L. Ed. 315 (1910) (33 Stat. 811, c. 778, (1905); 40 
U.S.C.A. § 270 (1928)); Gage v. Road Imp. District, 153 Ark. 321, 240 S.W. 427 (1922); 
French v. Powell, 135 Cal. 636, 68 Pac. 92 (1902); Peake v. United States, 16 App. D.C. 415 
(1900) (bond incorporating contract by reference); United States, to use of Turover v. Tomp- 
kins Co., 63 App. D.C. 332, 72 F. (2d) 383 (1934) (lumber supplied for concrete forms and con- 
sumed in the work); Dewey v. The State, ex rel. McCollum, 91 Ind. 173 (1883); State of Kan- 
sas, ex rel. Winkle Terra Cotta Co. v. United States F. & G. Co., 322 Mo. 121, 14 S.W. (2d) 576 
(1929); West v. Detroit Fid. & Sur. Co., 118 Neb. 544, 548, 225 N.W. 673, 675 (1929) (Comp. 
St. 1922, § 8526); Easton School District v. Continental Cas. Co., 304 Pa. 67, 155 Atl. 93 
(1931); Webb v. Freng, 181 Wis. 39, 194 N.W. 155 (1923) (“any party in interest” may main- 
tain an action in his own name against contractor and sureties); Hunter Machinery Co. v. 
Southern Sur. Co., 193 Wis. 218, 214 N.W. 613 (1927) (“benefit of the person furnishing labor 
or materials, who may sue”’). 

The statutes of the United States (33 Stat. 811, c. 778 (1905), amending 28 Stat. 278, 
c. 280 (1894); 40 U.S.C.A. § 270 (1928)) give a right of action in the name of the United States 
for the use of a person furnishing labor or materials, established a preference in favor of the 
United States, and provide for the intervention of all persons furnishing labor and materials to 
obtain ratable distribution among them of the penal sum of the bond, and for bringing the ac- 
tion in the United States courts irrespective of the amount in controversy and not elsewhere. 


5 Los Angeles Stone Co. v. National Sur. Co., 178 Cal. 247, 173 Pac. 79 (1918); Hub Hard- 
ware Co. v. Aetna Acc. & Liab. Co., 178 Cal. 264, 173 Pac. 81 (1918); Philip Carey Co. v. 
Maryland Cas. Co., 201 Iowa 1063, 1066, 206 N.W. 808, 809, 47 A.L.R. 495, 498 (1927); Board 
of Education v. Grant, 107 Mich. 151, 64 N.W. 1050 (1895); St. Paul v. Butler, 30 Minn. 459, 
16 N.W. 362 (1883); Morton v. Power, 33 Minn. 521, 24 N.W. 194 (1885); Dawson v. North- 
western Const. Co., 137 Minn. 352, 163 N.W. 772 (1917) (“use of the obligee and of all persons 
doing work,” etc.); J. Jacob Shannon & Co. v. Continental Cas. Co., 106 N.J.L, 200, 148 Atl. 
738 (1930). 63 A.L.R. 1381 (1929). 
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man,’ or his assignee, will have an enforceable right thereon against the 
surety, or the contractor and surety, according as one or both may have 
executed the bond.’ It is so held, even though the bond elsewhere pro- 
vides that no right of action shall accrue to or for the use of anyone other 
than the obligee; such a provision is void because contrary to the statute.® 
Moreover, the person furnishing labor or materials may maintain an 
action on the bond in a court of another state,® or may have his claim 
thereon allowed in receivership or insolvency proceedings in another 
state.*° Furthermore, an additional provision to the effect that the bond 
may be assigned by the owner to materialmen does not exclude the rise 
of a right and maintenance of an action without such assignment." These 
rules are obviously sound since it is clearly the legislative intent that 
persons furnishing labor or material to the contractor shall have direct 
rights on the surety bond. 

Certain questions remain to be answered as to the coverage of the bond. 
It is generally held that subcontractors are within the favor of the bond 
and have the same rights as do those who merely furnish labor or ma- 
terials;** likewise persons furnishing labor or materials to a subcontrac- 
tor,"3 or to one who received an assignment of the contract from the 


6 Statements in this sub-topic concerning a materialman are equally applicable to a person 
furnishing labor and, if the coverage of the bond goes so far, to persons furnishing supplies, 
machinery, funds, and the like. 


7 Royal Ind. Co. v. Cliff Wood & Co., 10 F. (2d) sor (C.C.A. 6th 1926) (Throckmorton’s 
Ohio Code 1929, § 2365, 1-3); State Bank of Duluth v. Heney, 40 Minn. 145, 147, 41 N.W. 
411, 412 (1889) (dictum); and cases in notes 3, 4, and 5, supra. See many other authorities 
collected in 77 A.L.R. 21, 142-148 (1932). 


8 Hartford Acc. & Ind. Co. v. Board of Education, 15 F. (2d) 317 (C.C.A. 4th 1926) (bond 
referred to contract containing undertaking to pay claims for labor or material). 
Contrast a situation in which the bond is not required by statute. Infra, notes 51-87. 


9 State of Kansas v. United States F. & G. Co., 322 Mo. 121, 14 S.W. (2d) 576 (1929); 
Clark Plastering Co. v. Seaboard Sur. Co., 259 N.Y. 424, 429, 182 N.E. 71, 72 (1932); Hunter 
Machinery Co. v. Southern Sur. Co., 193 Wis. 218, 214 N.W. 613 (1927). 


*° National Roofing Tile Co. v. Macdonald, Receiver, 94 Conn. 240, 108 Atl. 726 (1919). 
National Roofing Tile Co. v. Macdonald, supra, note 10. 


™ Chicago Bonding & Sur. Co. v. United States, 261 Fed. 266 (C.C.A. 7th 1919); Peake v. 
United States, 16 App. D. C. 415 (1900); United States, for use of Croll, v. Jack, 124 Mich. 210, 
82 N.W. 1049 (1900). 77 A.L.R. 21, 148 (1932). 


13 Hill v. American Sur. Co., 200 U.S. 197, 26 S. Ct. 168, 50 L. Ed. 437 (1906) (though bond 
read “that such contractor or contractors shall make payments to all persons supplying him or 
them,” etc.); Mankin v. United States, 215 U.S. 533, 30S. Ct. 174, 54 L. Ed. 315 (1910) (same); 
State v. Southern Sur. Co., 221 Ala. 113, 127 So. 805 (1930) (overruling American Sur. Co. v. 
United States, 127 Ala. 349, 28 So. 664 (1900)); Pavarini & Wyne, Inc. v. Title Guar. & Sur. 
Co., 36 App. D. C. 348 (1911) (same); General Motors Truck Co. v. Phillips, 191 Minn. 467, 
254 N.W. 580 (1934); Newton A. K. Bugbee & Co., Inc. v. Consolidated Ind. & Ins. Co., 111 
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original contractor,"‘ or to a subcontractor with the assignee of the orig- 
inal contractor,’* or to a surety of a subcontractor who has taken over 
that part of the work after the insolvency of the latter." These results 
are sound enough if the condition of the bond is expressed to be for the 
payment of all persons furnishing labor or material for the doing of the 
work required by the principal contract ;*’ but are of less obvious propriety 
when the condition protects only persons furnishing labor or material 
to the principal contractor for such work."* 


N.J.L. 323, 168 Atl. 388 (1933) (condition to pay claims of subcontractors, materialmen and 
laborers; benefit of materialmen and laborers). 70 A.L.R. 308, 309 (1931); 77 id. 21, 148 (1932). 

If, however, certain materials had been furnished to the subcontractor on the sole credit of 
the contractor, it being agreed between them that the value thereof should be deducted from 
the subcontract price, the judgment rendered in favor of the subcontractor against the surety 
would be limited to the difference. Consolidated Ind. Co. v. Salmon & Cowin, Inc., 64 F. (2d) 
756 (C.C.A. 5th 1933) (probably). 

"4 Hub Hardware Co. v. Aetna Acc. & Liab. Co., 178 Cal. 264, 173 Pac. 81 (1918). 

*s French v. Powell, 135 Cal. 636, 68 Pac. 92 (1902) (“any materials or supplies furnished 
for the performance of the work contracted to be done”’). 

In American Guar. Co. v. Cincinnati Iron & Steel Co., 115 Ohio St. 626, 634, 155 N.E- 
389, 392 (1927), protection was even extended to one who furnished materials to a materi- 
alman, which materials were incorporated into the work. Contra: Garbutt v. Chappe, 131 Cal. 
App. 284, 294, 21 Pac. (2d) 594, 598 (1933); Claycraft Co. v. John Bowen Co., 191 N.E. 403 
(Mass. 1934) (interpreting Mass. G. L. 1932 c. 149, § 29, and holding that the words “payment 
by the contractor or subcontractors” for labor and materials used in public construction do not 
protect one furnishing materials to a materialman). 

In Glades County v. Detroit Fid. & Sur. Co., 57 F. (2d) 449, 454 (C.C.A. sth, 1932), the 
materialman recovered for material furnished to the contractor which came into the possession 


of the county and was turned over by it to a second contractor who completed the work after 
default of the first. 


6 Philadelphia v. H. C. Nichols Co., 214 Pa. 265, 273, 63 Atl. 886, 888 (1906). 

It is obvious, however, that a materialman cannot recover for materials sold to the con- 
tractor, later sold under execution, and eventually resold to the person completing the work, 
and used by him therein. Commonwealth to use of American Steel and Wire Co., v. Aetna 
Cas. & Sur. Co., 309 Pa. 263, 163 Atl. 530 (1932). 


7 Shuptrine v. Jackson Equipment & Service Co., 168 Miss. 464, 150 So. 795 (1933). 

Obviously, one who furnishes materials to a subcontractor will be protected if it is so specifi- 
cally provided. Davy Fuel & Supply Co. v. S. R. Ratcliffe Plastering Co., 260 Mich. 276, 244 
N.W. 472 (1932) (interpreting 3 Mich. Comp. Laws 1929, §§ 13132-13134). 

8 Nevertheless, in Hill v. American Sur. Co., 200 U.S. 197, 26 S. Ct. 168, 50 L. Ed. 437 
(1906), in Mankin v. United States, 215 U.S. 533, 30 S. Ct. 174, 54 L. Ed. 315 (1910), and in 
Pavarini & Wyne, Inc. v. Title Guar. & Sur. Co., 36 App. D.C. 348 (1911), such a bond and 
statute were held to protect persons furnishing materials to a subcontractor. In the Hill case 
the court reasoned (1) that the purpose of the statute as manifested by its title and cer- 
tain provisions required the protection of all persons furnishing labor or materials entering 
into the work of construction; and (2) this liberal interpretation is not harsh on the contractor 
and his surety for they could have easily exacted an indemnifying bond from the subcontractor. 
The court did not advert to the ease with which the materialman might have protected himself 
by requiring real or personal security of the subcontractor. 

In the Pennsylvania case of Philadelphia v. Wiggins, 227 Pa. 343, 76 Atl. 31 (1910), the 
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(2) Moreover, if it is the bond, rather than the statute, which directly 
or by reference to the contract contains a provision for the accrual of a 
substantive right, a cause of action, or use or benefit to the person fur- 
nishing labor or materials, by the great weight of authority, he or his 
assignee will have a substantive right and an appropriate remedy against 
the surety, or the principal and surety, according as one or both may have 
executed the bond.’® Such is the expressed intention of the parties to the 
bond, and a corresponding legislative intent may be found, it seems, in 
the provision of the statute that the bond shall be conditioned on the 
payment of such claims. 

(3) By the decisive preponderance of authority, although neither stat- 
ute nor bond provides for the accrual to the person furnishing labor or 
materials of substantive right, cause of action, use or benefit, still, the 
statute having required a bond conditioned on his payment and such a 
bond having been executed, he is generally held to have a right (and an 
appropriate remedy) thereon.”® By conditioning the bond on his payment 
the parties thereto have sufficiently manifested their intent that he shall 
have this right. The legislature, by requiring the bond to be so condi- 
tioned, has manifested an intent that when executed it should give rise 
to the right, and has thus created the right. In supporting this conclusion 
the courts often reason with considerable force that the purpose of the 


bond virtually followed an ordinance of the city of Philadelphia in being conditioned on the 
payment of “all persons supplying the contractor with labor and materials, whether as a sub- 
contractor or otherwise, in the prosecution of the work,” and a person supplying materials to a 
subcontractor was properly held to have rights on the bond. And see Philadelphia v. H. C. 
Nichols Co., 214 Pa. 265, 63 Atl. 886 (1906). 

Contrast the interpretation placed on the Mechanic’s Lien Act of Illinois (Smith-Hurd Rev. 
St. 1931, c. 82, § 23) by Alexander Lumber Co. v. Coberg, 356 Ill. 49, 190 N.E. 99 (1934), in 
which case a statute giving a lien on the fund to “any person who shall furnish material, etc., 
to any contractor having a contract with any municipality” was held not to protect persons 
furnishing materials to a subcontractor. 


9 Chaffin v. Nichols, 211 Ill. App. 109, 114 (1918) (provision in bond that it was for the use 
and benefit of the materialman and might be sued on by him); Commonwealth v. National Sur. 
Co., 253 Pa. 5, 97 Atl. 1034 (1916). See note, 77 A.L.R. 21, 118 (1932). And see Alexander 
Lumber Co. v. Aetna Acc. & Liab. Co., 296 Ill. 500, 504, 129 N.E. 871, 872 (1921) (bond given 
for the protection not only of owner but of materialman, who shall have the right to enforce it). 


2° London & Lancashire Ind. Co. v. State, 153 Md. 308, 138 Atl. 231 (1927); Wilson v. Whit- 
more, 92 Hun 466, 36 N.Y.S. 550 (1895) (bond conditioned on payment for all materials, etc., 
though, apparently, not on doing of the work; held that lack of “privity” was not fatal, the 
statute was constitutional, and the materialman should have judgment against the surety), 
affd. on opinion below in 157 N.Y. 693, 51 N.E. 1094 (1898); H. H. Robertson Co. v. Globe 
Ind. Co., 268 Pa. 309, 112 Atl. 50 (1920) (judgment in favor of the materialman affirmed 
without prejudice to rights of the Commonwealth; court said the materialman might have sued 
in name of Commonwealth); Commonwealth v. Great American Ind. Co., 312 Pa. 183, 192, 
167 Atl. 793, 797 (1933). 
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legislature was to provide the person furnishing labor or materials with 
a substitute for a lien on the improved property and so put him in a posi- 
tion comparable with that which would be his if the property were private 
rather than public.” At any rate, the legislature evidently seeks the ulti- 
mate payment of such persons, and to vest rights in them is to make their 
protection sure, whereas to place rights in the public body would make it 
depend on the latter’s caprice. In consequence of the manifested intent 
of the legislature, rights accrue to the materialman on the surety bond, 
although according to the decisions in the particular jurisdiction, in the 
absence of such statute, being a third-party-beneficiary, he would have 
no redress on the bond at law or in equity,?* or would have redress only if 
there were ‘‘privity” between himself and the promisee.”* 

A municipal ordinance has been held to have an effect like that of 
a statute. This conclusion presupposes that the municipality had implied 
power not only to exact a bond conditioned on the payment of persons 
furnishing labor or materials, but also to fix the legal effect of such a pro- 
vision. Although the former proposition is sound, the latter seems open 
to doubt.*4 


* Oliver Const. Co. v. Williams, 152 Ark. 414, 238 S.W. 615 (1922); State Bank of Duluth v. 
Heney, 40 Minn. 145, 147, 41 N.W. 411, 412 (1889). 

Decisions differ on the question whether the bond is to be interpreted as commensurate in 
coverage with the lien statute. Typical cases holding that the bond is to be so limited are Wis- 
consin Brick Co. v. National Sur. Co., 164 Wis. 585, 160 N.W. 1044 (1917) (freight on ma- 
terials), and Webb v. Freng, 181 Wis. 39, 194 N.W. 155 (1923) (unconsumed forms and scaf- 
folding). Among cases holding that it is not to be so limited are Sherman v. American Sur. Co., 
178 Cal. 286, 173 Pac. 161 (1918) (holding that while the word “materials” as used in a lien 
statute includes only those things which become component parts of the completed improve- 
ment, the same word as used in a statute requiring a surety bond has a much broader meaning 
and refers generally to things used up in the doing of the work), and London & Lancashire Ind. 
Co. v. State, 153 Md. 308, 138 Atl. 231 (1927). 

Compare the situations presented in E. I. Dupont DeNemours Co. v. Culgin-Pace Co., 206 
Mass. 585, 92 N.E. 1023 (1910), and Kennedy v. Commonwealth, 182 Mass. 480, 481, 65 N.E. 
828, 829 (1903), interpreting Mass. Pub. St. 1882, c. 16, § 64, and Mass. R. L. 1902, c. 6, § 77, 
providing that when public buildings, etc., upon which liens might attach for labor and ma- 
terials if they belonged to private persons, are about to be constructed, a bond shall be taken 
for payment for all labor furnished and all materials used therein; the bonds were held to cover 
only such claims for labor and materials as would have been secured by liens if the property 
belonged to a private person. But see Nash v. Commonwealth, 182 Mass. 12, 17, 64 N.E. 690, 
691 (1902). 

2 G. H. Sampson Co. v. Commonwealth, 202 Mass. 326, 88 N.E. 911 (1909) (relief in 
equity); Otis Elev. Co. v. Long, 238 Mass. 257, 130 N.E. 265 (1921). Cf. Nash v. Common- 
wealth, 174 Mass. 335, 337, 54 N.E. 865, 866 (1899), 182 Mass. 12, 64 N.E. 690 (1902). See also 
H. H. Robertson Co. v. Globe Ind. Co., 268 Pa. 309, 112 Atl. 50 (1920). 

*3 Wilson v. Whitmore, 92 Hun 466, 36 N.Y.S. 550 (1895), affd. in 157 N.Y. 693, 51 N.E. 
1094 (1898). 

+4 Nevertheless, in Greene County v. Southern Sur. Co., 292 Pa. 304, 347, 141 Atl. 27, 32 
(1928), the Supreme Court of Pennsylvania explained the protection of materialmen in such 
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Nor does the fact that the materialman is given a lien on the “fund,” 
that is, on the right of the contractor against the owner for payment of 
the contract price, lead to a different interpretation of the bond or 
statute;*5 the condition cannot be referred to the protection of the owner, 
for the lien rests on a chose in action belonging to the contractor rather 
than on property of the owner; nor does the lien render a right against 
the surety superfluous, for the fund may be insufficient. 

In cases of this third type subcontractors have been held to lie within 
the favor of a bond protecting persons furnishing labor or materials.” 
Furthermore, persons furnishing labor or materials to subcontractors have 
been given recovery on the contractor’s bond, and soundly so when the 
bond and statute are broadly worded, for example, conditioned on the 
payment of all persons furnishing labor or material for use in the work.’ 


cases as Philadelphia v. Stewart, 195 Pa. 309, 315, 45 Atl. 1056, 1093 (1900), Philadelphia v. 
Stewart, 198 Pa. 422, 48 Atl. 275 (1901), and Philadelphia v. Pierson, 217 Pa. 193, 66 Atl. 321 
(1907), on the theory that the municipality had implied power to place rights in the material- 
men, although the court conceived that by the common law of Pennsylvania donee-beneficiaries 
were generally denied recovery. Fortunately, in view of more recent decisions in that state, 
Concrete Products Co. v. United States F. & G. Co., 310 Pa. 158, 165 Atl. 492 (1933), and 
Commonwealth v. Great American Ind. Co., 312 Pa. 183, 190, 201, 167 Atl. 793, 796, 800 
(1933) (alternative decision), the first mentioned decisions may be, and preferably should be, 
placed on the ground that materialmen have rights on the bond at common law as donee- 
beneficiaries. And see Copeland’s Estate, 313 Pa. 25, 169 Atl. 367 (1933). 

In Concrete Products Co. v. United States F. & G. Co., supra, judgment was given for a 
materialman against the surety company on a bond conditioned on payment of materialmen 
and stating that the undertaking should be for their benefit as well as for the benefit of the 
promisee; the bond was not given in pursuance of statute or ordinance; apparently, the court 
rested the decision on the ground that the materialman was a donee-beneficiary and would 
have explained Greene County v. Southern Surety Co. by the absence of any intention in that 
case that materialmen should have rights on the bond. 

In Commonwealth v. Great American Ind. Co., supra, it was held that a materialman who 
brought an action in the name of the Commonwealth was entitled to recover as a donee-bene- 
ficiary irrespective of any statute or ordinance, Kephart, J., recognizing that the position taken 
by the court in the former case of Greene County v. Southern Surety Co. in respect to donee- 
beneficiaries was being overruled. 


*s Wilson v. Whitmore, 92 Hun 466, 36 N.Y.S. 550 (1895), affd. in 157 N.Y. 693, 51 N.E. 
1094 (1898). 

This conclusion is even clearer when the statute provides that the bond or a part thereof 
shall inure to the benefit of the materialman, and that he may sue accordingly. Hunter Ma- 
chinery Co. v. Southern Sur. Co., 193 Wis. 218, 214 N.W. 613 (1927). 


% State v. Lund, 80 Ind. App. 349, 357, 139 N.E. 466, 468 (1923) (all debts due from the 
contractor, including those for labor, materials and board; held this enumeration not ex- 
clusive). 


27 Oliver Const. Co. v. Williams, 152 Ark. 414, 238 S.W. 615 (1922) (contractor held liable 
to sub-subcontractor); Associated Oil Co. v. Commary-Peterson Co., Inc., 32 Cal. App. 582, 
163 Pac. 702 (1917) (contractor and his surety held liable to person furnishing supplies to 


sub-contractor on bond conditioned on payment for labor, materials, and supplies). See 
note 13, supra. 
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It is to be observed that the statute is an important factor in the in- 
terpretation of a bond, especially if the statute be referred to therein. 
Thus, if a statute requires the taking of a bond securing payment of claims 
for labor and materials and the bond given refers to the statute and obli- 
gates the contractor and surety to repay to the municipality any sum which 
it should have to pay to persons furnishing labor or materials, it is proper- 
ly interpreted as creating rights in such persons; in this way the legis- 
lative purpose is accomplished and a meaningless interpretation of the 
bond avoided.” Likewise a bond conditioned on the payment of “all in- 
debtedness incurred by the contractor for labor or material” and given, as 
the contract states, in pursuance of a statute which directs the taking of 
a bond conditioned on the payment “‘of all indebtedness incurred for labor 
or material,” is properly held to cover indebtedness for labor or material 
incurred by a subcontractor.”® Of course, if one accepts the rather extreme 
doctrine that a bond executed in attempted compliance with statute is 
attended with the same legal consequence as if the statutory requirements 
were incorporated therein, no difficulty will be encountered in reaching the 
same result.*° 

In the three classes of cases considered in this sub-topic the practice 
varies as to the name in which the materialman should sue. In many 
states he may sue in his own name, if there is statutory authority or no 
statutory prohibition.* In other states, in pursuance of statutory direc- 
tion, the action is brought in the name of the state, on the relation of the 
materialman** or for his use.*3 The mere fact that the municipality is 

28 E. I. Dupont DeNemours Powder Co. v. Culgin-Pace Contracting Co., 206 Mass. 585, 
92 N.E. 1023 (1910) (Mass. Acts of 1904, c. 349). 


29 Griffith v. Stucker, 91 Kan. 47, 50, 136 Pac. 937, 938 (1913) (Kan. Laws of 1887, c. 179). 
And see Oliver Const. Co. v. Dancy, 137 Miss. 474, 499, 102 So. 568, 570 (1925) (bond not 
stated to be given in compliance with the statute). 

3° Williamson v. Williams, 262 Mich. 401, 247 N.W. 704, 89 A.L.R. 442 (1933). See exten- 
sive note on the general question in 89 A.L.R. 446 (1934). 


# Philip Carey Co. v. Maryland Cas. Co., 201 Iowa 1063, 206 N.W. 808, 47 A.L.R. 495 
(1926); West v. Detroit Fid. & Sur. Co., 118 Neb. 544, 225 N.W. 673 (1929) (materialman may 
sue in his own name on bond); Webb v. Freng, 181 Wis. 39, 194 N.W. 155 (1923). 

In some states the materialman runs afoul of a common law rule that only the promisee in 
an instrument under seal may maintain an action thereon. Even so, the materialman may sue 
in the name of the promisee, and recover substantial damages, although, theoretically, a suit in 
equity is indicated. L. Hand, J., in Maryland Cas. Co. v. Portland Const. Co., 71 F. (2d) 658, 
660 (C.C.A. 2d 1934); 1 Williston, Contracts §§ 357, 358 (1920). 

3 Dewey v. State, ex rel. McCollum, 91 Ind. 173 (1883); Kansas v. United States F. & G. 
Co., 322 Mo. 121, 135, 136, 14 S.W. (2d) 576, 582 (1929) (Kansas statute provided that one 
furnishing material for public construction in Kansas might bring action; Missouri statute that 
such person should sue in the name of the state). 

33 United States, for the use of Hill v. American Sur. Co., 200 U.S. 197,26 S. Ct. 168, 50 
L. Ed. 437 (1906) (28 Stat. 278, c. 280 (1894); 40 U.S.C.A. § 270 (1928)); Mankin v. United 
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named as promissee when the statute requires the bond to run to the state 
is not fatal. 


B. BONDS GIVEN IN COMPLIANCE WITH STATUTE WHEN THE PROPERTY IS OF 
PRIVATE OWNERSHIP AND SUBJECT TO LIEN 

Bonds given under such circumstances and conditioned, directly or by 
reference to the contract, on the payment of persons furnishing labor or 
materials cannot be interpreted apart from the liens of various kinds 
frequently given by statute to such persons. If the lien is given and the 
surety bond required by the same statute, the two provisions must be 
interpreted as a whole; and, even if the provisions are independently en- 
acted, the earlier legislation is a circumstance throwing light on the proper 
interpretation of the later. Several typical situations demand special at- 
tention. 

(1) In some states legislation has provided that the owner might exempt 
his property from liens in favor of persons furnishing labor or materials 
by procuring from the contractor a surety bond conditioned on the pay- 
ment of such persons. The inference is then almost irresistible that the 
legislature intended such persons to have rights on the bond; for the 
owner is in no peril of liens; on the other hand, the persons furnishing 
labor or materials need protection and must have been intended to have 
rights on the bond in lieu of the liens on the property they would other- 
wise have had. It is generally held that they have such rights.* 

(2) In other states persons furnishing labor or materials have liens on 
the property of the owner for the amount of their respective claims, not- 
withstanding the execution of a statutory surety bond conditioned on pay- 
ment of their claims. Here also the legislature has clearly intended to give 


States, 215 U.S. 533, 30S. Ct. 174, 54 L. Ed. 315 (1910) (33 Stat. 811, c. 778 (1905); 40 U.S. 
C.A. § 270 (1928)); Board of Education v. Grant, 107 Mich. 151, 64 N.W. 1050 (1895) (2 How. 
Stat., § 8411c); Easton School District v. Continental Cas. Co., 304 Pa. 67, 155 Atl. 93 (1931). 

In State Bank of Duluth v. Heney, 40 Minn. 145, 41 N.W. 411 (1889), it was held that the 
specification of a certain remedy, that is, an action in the name of the public body for the use 
of the materialman, was exclusive. 


34 Board of Education v. Grant, 107 Mich. 151, 64 N.W. 1050 (1895). 


3s Stewart-McGehee Const. Co. v. Brewster, 171 Ark. 197, 284 S.W. 53 (1926) (see C. & M. 
Digest, Ark., §§ 6906, 6912 (1921)) (dictum); Mansfield Lumber Co. v. National Sur. Co., 176 
Ark. 1035, 5 S.W. (2d) 294 (1928) (arguendo); Steffes v. Lemke, 40 Minn. 27, 41 N.W. 302 
(1889); Burns v. Maltby, 43 Minn. 161, 45 N.W. 3 (1890). See Kansas Gen. Stats. 1909, 
§ 6255. 

Of course, if the owner, in accordance with statute (e.g., Cahill’s Cons. Laws of N.Y. 1930, 
c. 34, § 19), gives bond with surety for the purpose of discharging a mechanic’s lien already 
filed, although the bond runs to a public officer, an action may be brought thereon by the 
lienor. Pierce Mfg. Co. v. Wilson, 118 App. Div. 662, 103 N.Y.S. 678 (1907). 
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such persons rights on the surety bond.* It is true that under this inter- 
pretation they receive cumulative protection, but there are situations, 
although they are rare, in which a lien on the property would not suffice. 
Furthermore, the legislature could have perceived no need of requiring 
the owner to take a bond solely for his own indemnity, inasmuch as his 
self-interest would suffice to that end. 

(3) The third class of cases resembles the second except that under the 
lien statute the aggregate of liens on the property of the owner is limited 
to the amount due from him to the contractor. Here it is all the more 
apparent, in view of the greater need, that the legislature intends to vest 
rights in the persons furnishing labor or materials.*7 

(4) In California the Code of Civil Procedure** provides in effect that 
persons furnishing labor, materials, or the like, shall have liens for the 
value thereof on the property of the owner, but if a bond be taken condi- 
tioned for payment of such persons and by its terms inuring to their bene- 
fit and giving them rights of action thereon (either in a suit for foreclosure 
of the lien or in separate suits), and the contract and bond be duly filed 
for record, then the aggregate recovery under such liens shall be restricted 
to the amount found to be due from the owner-to the contractor and judg- 
ment shall be rendered on the bond for the deficiency. This statute has 
been held to be constitutional,?® and the bonds taken and filed thereunder 
are allowed their full statutory and common law effect. Thus, while a 
deficiency judgment in favor of a person furnishing labor or materials 
against the surety is proper,*® a direct judgment by the former against 
the latter for the full amount of his claim in accordance with the terms 
of the bond has been sustained,* and it is held to be unnecessary that a 
materialman file claim of lien,*? or that any amount be due from owner to 
contractor.‘? Furthermore, when the required bond is taken but not filed 
(so that the lien of each materialman is for the full amount of his claim), 
the statute being constitutional, full effect is given to the unfiled bond 


3° Mansfield Lumber Co. v. National Surety Co., 176 Ark. 1035, 5 S.W. (2d) 294 (1928) (see 
C. & M. Digest, Ark., §§ 6915, 6916 (1921)); Truscon Steel Co. v. B. & T Const. Co., 170 La. 
1083, 129 So. 644 (1930). 

37 Standard Asphalt & Rubber Co. v. Texas Bldg. Co., 99 Kan. 567, 162 Pac. 299, L.R.A. 
1917C 490 (1917) (see Kan. Gen. Stat. 1909, §§ 6246, 7006). 

38 §§ 1183-1203 (1931). 

39 Roystone Co. v. Darling, 171 Cal. 526, 154 Pac. 15 (1916). 

4 Roystone Co. v. Darling, supra note 39. 


* Purington v. Olsten, 45 Cal. App. 621, 188 Pac. 288 (1920); Roberts v. Security Trust & 
Sav. Bank, 196 Cal. 557, 238 Pac. 673 (1925). 


# General Electric Co. v. American Bonding Co., 180 Cal. 675, 182 Pac. 444 (1919). 


43 Santa Cruz Portland Cement Co. v. Snow Mountain & Co., 96 Cal. App. 615, 621, 274 
Pac. 617, 619 (1929). 
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and the materialman is held to have a right thereon for the amount of 
his claim.*4 Of course, if the benefit of the bond does not inure to the 
materialman but is explicitly confined to the owner, the former will have 
no rights thereon.‘ 

Incidentally, if full recovery is had by the materialman from the surety, 
it is submitted that the latter is not subrogated to any lien of the former 
on the property of the owner, for the bond given to the owner by the 
surety fixes the relation between them as that of real surety and personal 
principal, respectively. It is to be observed that even a failure of the 
owner to file the bond merely increased his own risk; it in no way injured 
the surety, for his liability would have been just as great if the bond had 
been filed. Of course, the surety is subrogated to the right of his principal, 
the contractor, to the unpaid contract price, if any, since his payment of 
the materialman has freed that fund from the grasp of the owner. 

(5) A fifth type of situation is that in which persons furnishing labor 
or material are given liens on the fund, that is, on the right of the con- 
tractor against the owner for the contract price. Clearly, the intention of 
the legislature in requiring a surety bond is that such persons shall have 
rights thereon and it is so generally held;*” they may need such protection, 
for the fund may be insufficient; and the owner does not, for the lien is 
not on his property. 

In any of the situations discussed in this sub-topic, the rights on the 
bond of the person furnishing labor or material are all the clearer if the 
statute places in him a right to receive payment, a right of action, or the 
use or benefit of the bond. 

In each of the situations thus far considered in this sub-topic the bond 
has been explicitly conditioned on the payment of persons furnishing labor 
or materials. The omission of such a condition may be cured by a pro- 
vision of the statute that a formal bond securing the doing of the work 

44 Hammond Lumber Co. v. Willis, 171 Cal. 565, 153 Pac. 947 (1916). 

4s Luke v. Southern Sur. Co., 104 Cal. App. 727, 286 Pac. 490 (1930). 


46 Thus there is present a relation of subsuretyship, the order of ultimate liability being con- 
tractor, surety, and owner. 

47 Brink v. Bartlett, ros La. 336, 339, 29 So. 958, 960 (1901) (La. Stat. no. 180 of 1894; La. 
Rev. Stat. 1884, §§ 2879, 2883); United States F. & G. Co. v. Parsons, 147 Miss. 335, 362, 112 
So. 469, 475 (1927) (see Hemenway’s Miss. Code 1917, 1921, §§ 2434, 2434b; Miss. Ann. Code 
1930, §§ 2274-2276); Hartford Acc. & Ind. Co. v. Natchez Inv. Co., Inc., 161 Miss. 198, 222, 
132 So. 535, 135 id. 497 (1931). In the Natchez Company case the court said that the giving of 
the bond “displaced” the lien on the fund, evidently meaning only that the lien was no longer 
entitled to the priority over assignments assured to it by § 2275. 

48 Stewart-McGehee Const. Co. v. Brewster, 171 Ark. 197, 284 S.W. 53 (1926) (C. & M. 
Digest, Ark., § 6912 (1921)) (dictum); Standard Asphalt & Rubber Co. v. Texas Bldg. Co., 99 
Kan. 567, 162 Pac. 299, L.R.A. 1917C 490 (1917) (Kan. Gen. Stat. 1909, § 7007); Brink v. 
Bartlett, 105 La. 336, 29 So. 958 (1901). 
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shall also contain an obligation for the payment of persons furnishing 
labor or materials and, in the absence thereof, shall inure to their benefit 
in the same manner as if the obligation were included therein. Such a 
statute has been held not to violate the Fourteenth Amendment of the 
Federal Constitution and to vest rights in the persons furnishing labor 
and materials,*® even though the bond purports to confine rights to the 
owner.*° 
C. BONDS GIVEN IN THE ABSENCE OF STATUTORY REQUIREMENT WHEN THE 
PROPERTY IS OF PUBLIC OWNERSHIP OR OTHERWISE FREE FROM LIEN 

In situations to be discussed in this sub-topic and the following one the 
treatment differs much from that of the two preceding sub-topics. Though 
there is no statute requiring him to do so, the owner in entering into a 
contract with the principal for the doing of a work of construction, 
maintenance, or the like, takes from the latter a surety bond condi- 
tioned, directly or by reference to the contract, on the payment of persons 
furnishing labor or materials;* furthermore, the owner is under no lia- 
bility to the materialman,** that is, the owner is not personally respon- 
sible, nor is the property of the owner subject to lien, for the payment of 
his claim;5* obviously, the most frequent instance is where the owner is 
the United States, a state, a municipality, or other public body, and the 
property on which the work is done is in public use.‘4 Now, in requiring 
a bond of such form the public body or other owner may be actuated by 
various motives, selfish or unselfish. It is obvious that its interests will 
be best served if persons furnishing labor and materials are given redress 
against the surety. A prospective bidder of limited means is assured of 


49 United States F. & G. Co. v. Parsons, 147 Miss. 335, 362, 112 So. 469, 475, 53 A.L.R. 88, 
96 (1927) (statute also gave persons furnishing labor or materials the right to intervene in an 
action subject to the owner’s priority of claim). 

s° Hartford Acc. & Ind. Co. v. Natchez Inv. Co., Inc., 161 Miss. 198, 222, 132 So. 535, 135 
id. 497 (1931). 

st The same reasoning applies to situations in which the bond is conditioned, expressly or 
impliedly, on the payment of subcontractors, or persons furnishing supplies, machinery, funds, 
or other aids to the work. 

s* Throughout this sub-topic statements concerning the materialman are equally applicable 
to persons furnishing labor, and if the coverage of the bond is broad enough, to persons furnish- 
ing supplies, machinery, loans, and the like. 

53 A case of private construction in which the owner is not subject to liability, real or per- 
sonal, is found in Adirondack Core & Plug Co. v. N.Y.C.R.R. Co., 238 App. Div. 346, 264 
N.Y.S. 484 (1933), infra note 65. 

54 Another such case is French v. Farmer, 178 Cal. 218, 172 Pac. 1102 (1918), in which the 
construction was being done for a railroad company on land of the United States government. 

For treatment of the implied exclusion of public property in public use from the operation 
of statutes providing for mechanics’ liens, see Hutchinson v. Krueger, 34 Okla. 23, 25, 124 Pac. 
5901, 592 (1912); see notes, Ann. Cas. 1914 C103; id. 1913A 762; 35 L.R.A. 141; 20 L.R.A. 
(N.S.) 261; 41 dd. 315. 
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ample credit and placed more nearly on an even footing with other bidders, 
and thus a larger field of bidders is likely; and even after the contract is 
let it is to the advantage of the owner to have suitable materials supplied 
cheaply and quickly to the contractor.’s While it is true that the cost of 
a surety company’s bond will be reflected in an increase of the contract 
price, the advantages stated are well worth it. Furthermore, especially if 
the owner is a public body, recognition may well have been given to the 
general, economic importance of having the claims of persons furnishing 
labor and materials satisfied; and at all events a certain peace of mind 
arises from the contemplation that the components of an improvement 
have not been furnished at the expense of others. True enough, it is not 
to motive, but to intention, that the law attaches its consequences. 
Nevertheless, motive is important in ascertaining intention; that is, it is 
a circumstance which aids interpretation. Here it is clearly the normal 
intention of owner, contractor, and surety, not merely that performance 
shall run to the materialman, but that he shall have a right on the surety 
bond which will enable him to enforce performance. Consequently, courts 
may well recognize a strong inference of fact or even a prima facie legal 
presumption to that effect. Moreover, the legal consequences of a con- 
trary interpretation would fall short of the evident purposes of the bond; 
for then the public body or other owner alone would have a right on the 
bond and any action at law that it could maintain (based on non-payment 
of the materialman) would be merely for nominal damages; and, while 
it is conceivable that equity might grant specific performance at its suit, 
even so the burden of such litigation would fall on it rather than on the 
materialman, who is the beneficiary of the relief sought. 

It being the intention of the parties to clothe the materialman with 
appropriate rights on the bond, the law should and generally does give 
effect to that intention,’’ notwithstanding that he is not a promisee, does 

5s Such a provision “enables one with small means and limited credit to compete with those 
more advantageously circumstanced. The city is thus enabled to secure greater competition 
in bidding and to obtain better execution of the work on lower terms.” Macfarlane, J., in 
City of St. Louis v. Von Phul, 133 Mo. 561, 568, 34 S.W. 843, 845, 54 Am. St. Rep. 695, 698 
(1896). 

% Unless the bond provides that the owner may include the materialman’s claim as an ele- 
ment of damage. New York Filtration Co. v. City of Kenosha, 167 Wis. 371, 167 N.W. 451 
(1918). 

8? Maryland Cas. Co. v. Portland Const. Co., 71 F. (2d) 658 (C.C.A. 2d 1934); National Sur. 
Co. v. Hall-Miller Decorating Co., 104 Miss. 626, 61 So. 700, 46 L.R.A. (N.S.) 325 (1913); 
Southwestern Portland Cement Co. v. Williams, 32 N.M. 68, 251 Pac. 380, 49 A.L.R. 525 
(1926), Campbell’s Cases on Suretyship 13 (1931); N. O. Nelson Co. v. Stephenson, 168 S.W. 
61 (Tex. Civ. App. 1914); Builders Lumber & Supply Co. v. Chicago Bonding & Sur. Co., 167 


Wis. 167, 166 N.W. 320 (1918). Contra: Miller v. Bonner, 163 La. 332, 111 So. 776 (1927). See 
cases cited passim, and 49 A.L.R. 534 (1927). 
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not give consideration, is not “in privity” with the promisee,* and fur- 
nishes the materials without knowledge of or reliance on the bond. In 
thus vesting rights in materialmen, the law is merely applying its principle 
of protecting third-person-beneficiaries.” It would hardly be correct to 
regard the materialmen as creditor-beneficiaries since they have no rights 
against the promisee (the public body) or in its property. They more 
nearly resemble donee-beneficiaries,® since the public body which exacts 
the promise is under no liability to the materialmen for the performance 
promised. 

It is to be observed, however, that the usual inference or presumption 
arising from the expression of an undertaking or condition to pay material- 
men may be rebutted. Such is generally the effect of a provision in the 
bond that substantive or procedural rights thereon, or the use of benefit 
thereof, shall accrue to no person other than the owner. The undertaking 
or condition to pay materialmen must then be referred to an intention to 
create rights in the owner alone. This result is clearly justified in those 
cases of private construction where the owner’s property may be sub- 
jected to lien; for the condition to pay makes for the indemnification of 
the owner. Moreover, even in cases of public or other construction where 
the owner is under no risk of lien or other liability, the condition to pay 
will not be in vain, for the owner will have a right of specific performance 
which he may exercise if he continues in the mood of protecting material- 
men.* 

The authority of a public body and its officers to exact a bond condi- 
tioned on the payment of materialmen should not be open to doubt. The 
reasons heretofore given for inferring or presuming an intention in the 
public body (or its officers) to protect materialmen are equally indicative 
of an implied authority conferred by the legislature on the public body 
and officers to accomplish that desirable result, whether the legislature 
expressly requires or authorizes the giving of a bond (though without 

58 On principle, “privity” is not necessary. Some courts, thinking otherwise, have found it 
in the reasons stated supra for presuming intention. City of St. Louis v. Von Phul, 133 Mo. 
561, 572, 34 S.W. 843, 846, 54 Am. St. Rep. 695, 701 (1896), overruling Kansas City &c. Co. v. 
Thompson, 120 Mo. 218, 25 S.W. 522 (1894). 

89 Baker & Co. v. Bryan, 64 Iowa 561, 566, 21 N.W. 83, 85 (1884); United States Gypsum 
Co. v. Gleason, 135 Wis. 539, 116 N.W. 238, 17 L.R.A. (N.S.) 906 (1908). 

6 This principle is of general reception in most of the American states. 1 Williston, Con- 
tracts §§ 347-403 (1920); Restatement, Contracts, §§ 133-147 (1932). 

6 Maryland Cas. Co. v. Portland Const. Co., 71 F. (2d) 658 (C.C.A. 2d 1934). 

62 Contra: Hipwell v. National Sur. Co., 130 Iowa 656, 661, 105 N.W. 318, 320 (1906) 
(contract containing agreement to pay for labor and materials and to save the city harmless; 
bond conditioned on full performance of contract, but with proviso that no person whose name 
was undisclosed should have any share or benefit therein). 
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stipulating that it contain a provision for the protection of persons fur- 
nishing labor and materials),** or not.® 

In New York and Pennsylvania® the fact that materialmen might be 
thrown into competition with the public owner in the distribution of the 
penal sum of the bond has been held to indicate an intention of the parties 
to the bond that no rights should arise in the materialmen, since doubtless 
the dominant purpose of the bond is the protection of the owner.® The 
inquiry then naturally arises whether in these two states the public owner 
has any redress on the surety bond because of the contractor’s failure to 
make payment to materialmen. Obviously it has not suffered substantial 
damage, for it has not paid the materialmen,” and it is not even under 
liability to the materialmen, real or personal. Nor does it help that in 


6: Baker & Co. v. Bryan, 64 Iowa 561, 565, 21 N.W. 83, 84 (1884); City of St. Louis v. Von 
Phul, 133 Mo. 561, 567, 34 S.W. 843, 844, 54 Am. St. Rep. 695, 697 (1896), overruling Kansas 
City & Co. v. Thompson, 120 Mo. 218, 25 S.W. 522 (1894), and distinguishing Howsmon v. 
Trenton Water Co., 119 Mo. 304, 24 S.W. 784 (1893) (citizen whose property was burned 
denied an action on contract of water company). 


64 National Sur. Co. v. Hall-Miller Decorating Co., 104 Miss. 626, 61 So. 700, 46 L.R.A. 
(N.S.) 325 (1913); Doll v. Crume, 41 Neb. 655, 59 N.W. 806 (1894); N. O. Nelson Co. v. Steph- 
enson, 168 S.W. 61 (Tex. Civ. App. 1914); United States Gypsum Co. v. Gleason, 135 Wis. 
539, 116 N.W. 238, 17 L.R.A. (N.S.) 906 (1908). 


6s Fosmire v. National Sur. Co., 229 N.Y. 44, 127 N.E. 472 (1920); Van Clief & Sons, Inc. v. 
City of New York, 141 Misc. 216, 252 N.Y.S. 402 (1931) (provision to pay materialmen as- 
cribed to desire to avoid inconvenience to owner arising from statutory liens on fund); Adiron- 
dack Core & Plug Co. v. N.Y.C.R.R. Co., 238 App. Div. 346, 264 N.Y.S. 484 (1933) (reversing 
144 Misc. 558, 258 N.Y.S. 916 (1932); private construction but owner’s property not subject 
to lien; rested on Fosmire case); City of Lancaster v. Frescoln, 192 Pa. 452, 43 Atl. 961 (1899), 
203 Pa. 640, 53 Atl. 508 (1902); Greene County v. Southern Sur. Co., 292 Pa. 304, 308, 141 
Atl. 27, 29 (1927), approved as to this point in Concrete Products Co. v. United States F. & G. 
Co., 310 Pa. 158, 165, 165 Atl. 492, 495 (1933); Patterson v. New Eagle Borough, 294 Pa. 4o1, 
405, 144 Atl. 423, 424 (1928) (even though the bond referred to a statute which required a bond 
protecting persons furnishing labor or materials in other kinds of construction); Pittsburgh v. 
Bucanelly Const. Co., 300 Pa. 27, 150 Atl. 100 (1930) (like Patterson case). 


66 It is to be observed that this competition might arise through the materialman’s recover- 
ing on the bond before default in the completion of the work, or through both owner and ma- 
terialman claiming recovery, one on the ground of non-completion and the other on that of 
nonpayment. 

Perhaps the Fosmire and Van Clief cases can be rested on the ground that a statute or ordi- 
nance required the taking of a bond conditioned on performance of the work, and hence im- 
pliedly forbade any competing protection. But see Southwestern Portland Cement Co. v. 
Williams, 32 N.M. 68, 251 Pac. 380, 49 A.L.R. 525 (1926). 

Of course, if a statute requires the taking of a bond conditioned on both performance of the 
work and payment of materialmen, there is little difficulty in interpreting the bond as vesting 
rights in materialmen as well as in the owner and giving legal effect to that interpretation. 
Commonwealth v. Great American Ind. Co., 312 Pa. 183, 192, 167 Atl. 793, 797 (1933). 


67 And if it had, the payment would not have been the proximate consequence of the breach, 
since the public owner was under no liability. 
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some instances the fund, that is, the contract price owing from owner to 
contractor, is subject to statutory liens, for the fund is the property of 
the contractor. Nevertheless, the very inadequacy of the legal remedy 
affords good reason for specific performance in equity at the suit of the 
public owner: the decree should require that the surety pay the material- 
men and so perform the condition or obligation of the bond. 

In most states the power and incentive of the owner to fix a limit of 
liability amply large to cover both species of default are explicitly or 
tacitly regarded as refuting any intention on the part of owner or of 
legislature that the owner should have the only or even the superior right 
arising on the bond.”* 


Obviously, if separate bonds be given, one conditioned on the perform- 
ance of the work and the other on payment of claims of persons furnishing 
labor or materials, any difficulty with respect to’intention which would 
arise from the danger of competition is not present, and legal effect should 
be, and generally is, given to the intention that the materialmen should 


68 Village of Argyle v. Plunkett, 226 N.Y. 306, 311, 124 N.E. 1, 3 (1919). 


* In Johnson Service Co., Inc., v. Monin, Inc., 253 N.Y. 417, 421, 422, 171 N.E. 692, 693 
(1930), which was an action brought by a materialman against the surety company, the city 
joined in the prayer that the surety be made to pay in accordance with its promise, and it was 
held that the surety should make payment either to the city in trust for the materialman or 
directly to the latter. And see Wilson v. Moon, 240 App. Div. 440, 442, 270 N.Y.S. 859, 862 
(1934). The theory of trust may be open to question since the same reasoning employed 
by the New York courts to deny a direct legal right to the materialman would militate against 
giving him a right as cestui que trust. The preferable theory is that of specific performance; 
being available for the benefit of an ordinary donee-beneficiary, it should be here. Croker v. 
New York Trust Co., 245 N.Y. 17, 19, 156 N.E. 81, 82 (1927). 

Bonds Given in New York to Discharge a Mechanic’s Lien. The bonds discussed in this sub- 
topic are to be sharply distinguished from those given under the provisions of Cahill’s Consol. 
Laws of N.Y. 1926, c. 34, §§ 5, 21, 23, to discharge a lien acquired by a person furnishing labor 
or materials to a contractor or subcontractor in the course of public construction. Such a per- 
son may acquire a lien upon the money of the state or municipality applicable to such construc- 
tion to the extent of the amount due or to become due on the principal contract. This lien may 
be discharged by the contractor’s or subcontractor’s entering into an undertaking with surety 
conditioned on payment of such judgment as may be recovered in an action to enforce the lien. 
In a suit on the surety bond, the validity, priority, and extent of the lien are of paramount im- 
portance. Pertinent cases are American Radiator Co. v. City of New York, 223 N.Y. 193, 119 
N.E. 391 (1918); Schuessler v. Mack, 240 App. Div. 449, 270 N.Y.S. 287 (1934); and Border v. 
Frank G. Cook & Sons, Inc., 240 App. Div. 476, 270 N.Y.S. 229 (1934). 

7 Authorities cited passim. 

Some cases stress the power of supervision over the work residing in the public owner; but 
this power affects the quality of the work, and not economy in purchase and use of labor and 
materials. See Southwestern Portland Cement Co. v. Williams, 32 N.M. 68, 77, 251 Pac. 380, 
383, 49 A.L.R. 525, 532 (1926), Campbell’s Cases on Suretyship, 13, 17 (1931). 

This matter is also treated infra, sub-topic III-A. (This sub-topic will be published in the 
second part of this article, in the February number of the REVIEW.) 
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have rights.” For similar reasons a like conclusion is reached in Pennsyl- 
vania when a single bond is given for both purposes but priority of the 
claim of the municipality provided for therein.” 

Furthermore, although the bond is dual in scope, if it directly or by 
reference to the contract manifests an intention to place in the material 
man a substantive right to receive payment,” or a right of action (which 
presupposes such a substantive right), or the use or benefit thereof, then 
the only real question is whether legal effect shall be given to the inten- 
tion so manifested, and the foregoing comments concerning authority of 
the public body and its officers and the necessity of privity between owner 
and materialman become pertinent. Most authorities soundly recognize 
the presence of rights in the materialman.”* It seems to be the present 


™ Philadelphia v. Stewart, 195 Pa. 309, 315, 45 Atl. 1056 (1900); Philadelphia v. Stewart, 
198 Pa. 422, 48 Atl. 275 (1901) (holding that the judgment recovered by a materialman against 
the city in the former action was no bar to a like action prosecuted by this materialman) ; Phila- 
delphia v. Pierson, 217 Pa. 193, 66 Atl. 321 (1907); Philadelphia v. Jafolla, 311 Pa. 575, 167 
Atl. 569 (1933). 

The cases just cited were explained by Kephart, J., in Greene County v. Southern Sur. Co., 
292 Pa. 304, 317, 141 Atl. 27, 32 (1928), on the ground that the bonds were executed in pursu- 
ance of an ordinance of the city and that the city had implied authority by ordinance not only 
to require the execution of a bond protecting persons furnishing labor and materials but also to 
create rights in their favor in derogation of the common law. Since the more recent decisions 
of Concrete Products Co. v. United States F. & G. Co., 310 Pa. 158, 165 Atl. 492 (1933), and 
Commonwealth v. Great American Ind. Co., 312 Pa. 183, 189, 190, 201, 167 Atl. 793, 796, 800 
(1933) (alternative decision), the first mentioned cases may and preferably should be rested on 
the ground that rights will be created in donee-beneficiaries at common law. 

The like result would probably be reached by the courts of New York under more recent 
views as to what constitutes “privity.” See Maltby & Sons Co. v. Wade, 131 Misc. 143, 227 
N.Y.S. 90 (1928), affd. in 224 App. Div. 779, 230 N.Y.S. 839 (1928). 


” Portland Sand & Gravel Co. v. Globe Ind. Co., 301 Pa. 132, 138, 151 Atl. 687, 689 (1930) 
(bond was also given for the use and suit of materialmen). 


73 As in Union Sheet Metal Works v. Dodge, 129 Cal. 390, 393, 62 Pac. 41, 42 (1900) (“hold 
ourselves responsible to” materialmen). 


7% Union Sheet Metal Works v. Dodge, 129 Cal. 390, 394, 62 Pac. 41, 42 (1900); City of 
St. Louis v. Von Phul, 133 Mo. 561, 34 S.W. 843, 54 Am. St. Rep. 695 (1896) (bond given pro- 
viding that materialmen might sue in the name of the owner), overruling Kansas City Co. v. 
Thompson, 120 Mo. 218, 25 S.W. 522 (1894); School District of Kansas City v. Livers, 147 Mo. 
580, 49 S.W. 507 (1899) (like facts); St. Louis v. Parker-Washington Co., 271 Mo. 229, 243, 
196 S.W. 767, 771 (1917), cert. denied in 245 U.S. 651, 38 S. Ct. 11, 62 L. Ed. 531 (1917); C. A. 
Burton Machinery Co. v. National Sur. Co., 182 S.W. 801, 803 (Mo. App. 1916); Zipp v. 
Fidelity & Deposit Co., 73 App. Div. 20, 76 N.Y.S. 386 (1902); Maltby & Sons Co. v. Wade, 
131 Misc. 143, 227 N.Y.S. 90 (1928) (relying on Seaver v. Ransom, 224 N.Y. 233, 237, 120 N.E. 
639, 640 (1918)), affd. without opinion in 224 App. Div. 779, 230 N.Y.S. 839 (1928), and ex- 
pressly disapproving the contrary decision of Lyth v. Hingston, 14 App. Div. 11, 43 N.Y.S. 
653 (1897) (alternative decision); Newark Concrete Pipe Co. v. National Sur. Co., 131 Mise. 
718, 228 N.Y.S. 569 (1928); Crudup v. Oklahoma Portland Cement Co., 56 Okla. 786, 156 Pac. 
899 (1916); Portland Sand & Gravel Co. v. Globe Ind. Co., 301 Pa. 132, 151 Atl. 687 (1930) 
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attitude of the courts of New York that a bond of this form imports an 
intention that the materialman should have a right thereon, but junior 
in rank to that of the owner, and that legal effect should be given to that 
intention; the result is that the materialman may sue on the bond if the 
owner has received substantial performance or other satisfaction,’> but 
not otherwise.” 

A right in a materialman has been recognized even though the condi- 
tion of the bond to pay persons having claims for labor and materials is 
accompanied by a more specific provision that it is for the use and suit 
of persons having liens therefor, and such liens cannot be had; this con- 
clusion is fortified when a statute requires a bond to be conditioned as 
stated.77 

In certain cases the surety bond contains promises running directly 
to persons furnishing labor or material as well as to the owner; it is then 
properly and generally held that such persons have rights on the bond.” 
The promises running to them may be interpreted as offers which, if not 
revoked, will be accepted by the furnishing of labor or materials in reli- 
ance on them. Rights would then arise irrespective of any rule favoring 
third-party-beneficiaries. Nevertheless, persons furnishing labor or ma- 
terials are not confined to this theory of recovery; they would better 
claim as third-party-beneficiaries under the promises made to the owner 
not only to do the work but to pay laborers and materialmen; it is in- 
tended that they shall have rights thereon and the law gives effect to that 


(bond ran to the use of materialmen and gave them the right to sue); Texas Fid. & Bonding Co. 
v. Rosenberg Ind. School District, 195 S.W. 298 (Tex. Civ. App. 1917). 

Moreover, in the Missouri cases cited supra it was held that the action might be maintained 
in the name of the owner for the use of the materialman because the bond so provided. 

78 Maltby & Sons Co. v. Wade, 131 Misc. 143, 227 N.Y.S. 90 (1928), affd. without opinion 
in 224 App. Div. 779, 230 N.Y.S. 839 (1928). 

% Eddy, Inc., v. Fidelity & Deposit Co., 265 N.Y. 276, 279, 192 N.E. 410, 411 (1934). 
Buffalo Cement Co. v. McNaughton, 90 Hun 74, 79, 35 N.Y.S. 453, 456 (1895), affd. on the 
opinion below in 156 N.Y. 702, 51 N.E. 1089 (1898). But see Zipp v. Fidelity & Deposit Co., 
73 App. Div. 20, 76 N.Y.S. 386 (1902) and Newark Concrete Pipe Co. v. National Sur. Co., 
131 Misc. 718, 228 N.Y.S. 569 (1928), in which cases performance of the contract with the 
city did not appear. 

In the Eddy case, a city ordinance provided that no recovery should be had on the bond 
unless notice be first given to the city, and it was held that judgment should not have been 
rendered until the city had been given the chance of a hearing, in which it might protect its 
interest or that of some other materialman. 

77 Sub-topic II-E, note 56. (This sub-topic will be published in the second part of this 
article in the February number of the REview.) 


78 People’s Lumber Co. v. Gillard, 136 Cal. 55, 68 Pac. 576 (1902); Williams v. Tingey, 26 
Cal. App. 574, 147 Pac. 584 (1915); Panama Commercial Co. v. Tingey, 26 Cal. App. 576, 147 
Pac. 585 (1915). 
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intention irrespective of the direct undertakings; thus reliance is unneces- 
sary’? and revocation is ineffective. 

Of course, the inference or presumption of intention to create a legal 
right in the materialman is not rebutted by the fact that the bond is also 
conditioned on saving the public body harmless from any default on the 
part of the contractor or by the fact that the contract provides that it 
shall or may withhold payment until claims for labor or materials are 
satisfied and evidence thereof produced.*° 

Frequently, the terms of bonds given in connection with public con- 
struction (although in the absence of any statutory requirement), are 
sufficiently broad to cover materials furnished to an immediate* or re- 
mote* subcontractor, or to an assignee of the contract,*? or to a surety of 
a subcontractor who has taken over that part of the work after insolvency 
of the latter.*4 Furthermore, the expression “‘persons furnishing labor or 
materials” is properly interpreted as including subcontractors.* 

If, however, the bond in terms protects persons furnishing materials 
to the contractor, the writer believes that an interpretation covering ma- 
terials furnished to a subcontractor would be unjustified,** notwith- 
standing the decisions relating to bonds for public construction given in 
obedience to statute.*? 


D. BONDS GIVEN IN THE ABSENCE OF STATUTORY REQUIREMENT WHEN THE 
PROPERTY IS OF PRIVATE OWNERSHIP AND SUBJECT TO LIEN 


In this sub-topic, as in the last, the absence of statute requires a method 
of treatment different from that earlier employed. Here, in taking a bond 


79 N. O. Nelson Co. v. Stephenson, 168 S.W. 61 (Tex. Civ. App. 1914). 

8° Southwestern Portland Cement Co. v. Williams, 32 N.M. 68, 251 Pac. 380, 49 A.L.R. 
525 (1926). 

%« Standard Acc. Ins. Co. v. Simpson, 64 F. (2d) 583 (C.C.A. 4th 1933) (“pay all Jawful 
claims for labor performed and materials used”); Philadelphia v. H. C. Nichols Co., 214 Pa. 
265, 273, 63 Atl. 886, 888 (1906) (“all sums of money due for labor or materials furnished or 
performed in and about the said work”; alternative decision); Molony & Carter Co. v. Pennell 
& Harley, Inc., 169 S.C. 462, 169 S.E. 283 (1933) (bond of contractor, secured by securities 
deposited by him with highway department conditioned on payment for all labor, materials 
and supplies used in and about the construction); Finch v. Enke, 54 S.D. 164, 222 N.W. 657 
(1929) (“all claims incurred for materials, supplies, tools, and appliances, in carrying out the 
provisions of said contract”’). 

* Blair & Franse Const. Co. v. Allen, 251 Ky. 366, 367, 65 S.W. (2d) 78, 79 (1933) (subcon- 
tractor of a subcontractor of a subcontractor allowed recovery on bond conditioned for pay- 
ment of claims for labor, materials and supplies). 

83 Kaufmann v. Cooper, 46 Neb. 644, 65 N.W. 796 (1896) (“all claims for labor or materials 
furnished in or about said contract’’). 

84 Philadelphia v. H. C. Nichols Co., supra note 81. 

8s Habig v. Layne, 38 Neb. 743, 57 N.W. 539 (1894). 


% The writer has not encountered authorities one way or the other. 87 Supra note 13. 
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conditioned, either directly or by reference to the contract, on the pay- 
ment of laborers and materialmen, the owner usually contemplates that 
he may incur risk, either by undertaking personal liability to persons 
furnishing labor or material, for example, by the execution of a guaranty, 
or, as is more frequently the case, through the subjection of his property 
to statutory liens in favor of such persons. Hence, not only is the owner 
influenced by the same motives as were discussed in the preceding sub- 
topic relating to public construction,** but he also has the powerful in- 
centive of procuring protection against his own risk. Here again the ulti- 
mate question is one of intention, that is, of interpretation of the trans- 
action between owner and surety. They certainly contemplate that the 
condition, since it is to pay the materialman,®*? will beget performance to 
the latter and so be for his benefit; but the decisive question is, what is 
their common objective intention as to the creation of rights? This ques- 
tion must be viewed from the respective standpoints of promisor and 
promisee, surety and owner. As far as the owner is concerned, it is clear 
that his interests require that he should have a right against the surety 
(or the contractor and the surety if both join in the bond) that payment 
be made to materialmen; for the owner is under risk, and this is the surest 
and most direct way of securing him against threatened or suffered loss. 
The more difficult question is whether the owner also contemplates the 
creation of rights in the materialmen. If one of his purposes is to serve 
them, it will be best effected in this way; if to serve himself by serving 
them, that is, by inducing them to furnish labor or materials cheaply 
and promptly, and to bring about equality among bidders and so widen 
the field of bidding, this purpose will be best accomplished so; and even 
if his only incentive is to serve himself, that is, by procuring protection 
against his own risk, the presence of rights in the materialmen may induce 
the latter to enforce payment and thus relieve the owner, if not from the 
circuitous and burdensome process of paying and later suing for reimburse- 
ment,” at least from the vexation and expense of a suit for exoneration or 

88 Subtopic I-C, supra. Boulden, J., in Fidelity & Deposit Co. v. Rainer, 220 Ala. 262, 267, 
125 So. 55, 59, 77 A.L.R. 13, 20 (1929); Wanamaker, J., dissenting in Cleveland Metal Roofing 


& Ceiling Co. v. Gaspard, 89 Ohio St. 185, 209, 106 N.E. 9, 15-16 (1914), L.R.A. 1915A 768, 
778, Ann. Cas. 1916A 745, 753. 

§9 Of course, what is said in this sub-topic concerning the materialman is equally applicable 
to a person furnishing labor, and, if the coverage of the bond be wide enough, to persons fur- 
nishing supplies, machinery, funds, and the like. 

9° See the illuminating opinion of Maltbie, J., in Byram Lumber & Supply Co. v. Page, 109 
Conn. 256, 261, 146 Atl. 293, 294 (1929). 

* Knight & Jillson Co. v. Castle, 172 Ind. 97, 104, 87 N.E. 976, 978-979, 27 L.R.A. (N.S.) 
573, 583 (1909). 
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specific performance or an action for damages.*? The probable attitude of 
the surety (or of contractor and surety, if both execute the bond), remains 
to be considered. How will he be affected by undertaking obligations to 
materialmen as well as to the owner? Payment made to a materialman by 
the surety (or the contractor), before or after judgment, will also consti- 
tute performance of his obligation to the owner. Payment to the owner, 
however, will not work discharge of an obligation of the surety to the 
materialman, unless the owner has already paid the materialman and so 
become subrogated to his right; but, although the surety would have to 
ascertain at his peril whether the owner had paid the materialman, still 
the chance of misrepresentation on the part of the owner is so remote that 
this risk is negligible. Suppose, however, that the surety has paid neither 
the owner nor the materialman; under the authorities governing analogous 
situations, the owner, having come under imminent risk, for example, 
through the filing and maturing of a lien on his property, may maintain 
an action at law against the surety (or the principal) for the amount of 
the lien, even though he has not yet paid the lienor.®* Since the owner will 
perhaps not use the money so recovered in satisfying the materialman, it 
may be objected that duality of obligation would expose the surety (or 
the principal) to the risk of double recovery. The answer is that either 
may avert such double recovery by resorting to equity,** or by appro- 
priate proceedings under the codes or the practice acts.** Hence there 


# Maltbie, J., in Byram Lumber & Supply Co. v. Page, 109 Conn. 256, 265, 146 Atl. 293, 
295-296 (1929); Boulden, J., in 220 Ala. 262, 267, 125 So. 55, 59, 77 A.L.R. 13, 20 (1929). 

The suit would be for exoneration, if the surety be bound to the materialman; so that owner 
and surety would stand in the relation of surety and principal, respectively; on principle, for 
specific performance, if the surety be not so bound (Ranelaugh v. Hayes, 1 Vern. 189 (1683)), 
but under the authorities for damages (infra note 93). 


93 Sedgwick, Damages § 789 (oth ed. 1912). Mr. Sedgwick properly criticizes this result. 
At law, the owner would better be confined to an action for nominal damages against the con- 
tractor, and also against the surety if the latter is held to be obligated to the materialman; thus 
the owner would be driven into equity to file a bill for exoneration. There is a theoretical ob- 
jection to recovery of full damages at law, namely, that the owner has not come under sole 
liability (so that it is not reasonably certain that he will have to pay in the end), but only 
under alternative liability. There is also the practical objection that the principal or surety, 
as the case may be, will be subjected to the risk that the owner will not use the money so re- 
covered in paying the materialman and thus the contractor or surety be twice compelled to 
make compensation. 


%4 A court of equity, at the suit of contractor or surety, may well enjoin the action of the 
owner temporarily, and make the injunction permanent if and when either should pay the 
materialman and so exonerate the owner. 1 Williston on Contracts, § 392 (1920). 


98 The materialman could be made a party to the action brought by the owner against the 
surety or the principal at the instance of either plaintiff or defendant, and the judgment be 
made to contain a provision for its discharge on payment made by surety or principal to the 
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seems to be no reason for thinking that either surety or principal would 
be averse to the duality of obligation. In conclusion, it is submitted that 
there is at least a strong inference of fact, and probably a prima facie 
legal presumption,” that the owner on the one side and the surety (and 
contractor) on the other, have the common, objective intention of vesting 
rights in the materialmen as well as in the owner. The inference or pre- 
sumption being unrebutted, by the better view and the weight of au- 
thority, the materialmen have direct legal rights on the surety bond,%’ 
although they are not parties thereto, gave no consideration therefor and 


materialman. Wilson v. Stilwell, 9 Ohio St. 468, 471 (1859). Cf. Rector &c. of Trinity Church 
v. Higgins, 48 N.Y. 532, 539 (1872). 

These remedies of surety or principal, while guarding the rule of full damages against un- 
just consequences, can be logically sustained only on the assumption that the plaintiff has not 
suffered substantial damage. 


% Concrete Steel Co. v. Illinois Sur. Co., 163 Wis. 41, 46, 157 N.W. 543, 544 (1916) (“If the 
contract be to pay a debt due to a third person, presumably it is for his benefit unless it ap- 
pears that the contract was not so intended”’). 


97 Wm. Bayley Co. v. Columbia Cas. Co., 50 F. (2d) 899 (C.C.A. sth, 1931); French v. 
Farmer, 178 Cal. 218, 172 Pac. 1102 (1918); Byram Lumber & Supply Co. v. Page, 109 Conn. 
256, 146 Atl. 293 (1929); American Sur. Co. v. Smith, roo Fla. 1012, 130 So. 440 (1930); Knight 
& Jillson Co. v. Castle, 172 Ind. 97, 103, 87 N.E. 976, 978, 27 L.R.A. (N.S.) 573, 582 (1909) 
(dictum); Jordan v. Kavanaugh, 63 Ia. 152, 18 N.W. 851 (1884) (bond conditioned on per- 
formance of contract which provided that principal should pay persons furnishing labor or ma- 
terials, and give bond securing owner against such claims; general statute authorizing suit by 
beneficiaries of bonds); Getchell & Martin Lumber Co. v. Peterson & Sampson, 124 Iowa 599, 
100 N.W. 550 (1904); Algonite Stone Mfg. Co. v. Fidelity & Deposit Co., 100 Kan. 28, 163 Pac. 
1076, L.R.A. 1917D 722 (1917); Dixon v. Horne, 180 N.C. 585, 105 S.E. 270 (1920); Warren 
Webster & Co. v. Beaumont Hotel Co., 151 Wis. 1, 138 N.W. 102 (1912) (bond conditioned on 
principal’s paying “all indebtedness”); Concrete Steel Co. v. Illinois Sur. Co., 163 Wis. 41, 
157 N.W. 543 (1916) (bond conditioned on principal’s satisfying “all claims and demands’’); 
Yawkey-Crowley Lumber Co. v. Sinaiko, 189 Wis. 298, 304, 206 N.W. 976, 978 (1926) (owner 
held to be subrogated to right of materialman). 

Contra: Maryland Cas. Co. v. Johnson, 15 F. (2d) 253, 255 (D.C. Mich. 1926), and authori- 
ties cited therein. 

In many of the cases cited in this footnote, the bond also contained a condition that the 
work be delivered free from lien or that the owner be saved harmless from lien or reimbursed 
therefor. Such cases are treated in sub-topic II-D, to be published in the second part of this 
article, in the February number of the Review. 

Construction Bonds Given by Owner to Morigagee. In analogy with the authorities cited in 
this footnote, it is generally held that a surety bond, given by owner to a mortgagee and con- 
ditioned not only on completion of the work of construction but also on the payment of per- 
sons furnishing labor or materials, carries rights to such persons as beneficiaries. Johnston v. 
Lindsey, 183 Ark. 466, 36 S.W. (2d) 396 (1931) (private construction); Woodhead Lumber Co. 
v. E. G. Niemann Investments, Inc., 99 Cal. App. 456, 278 Pac. 913 (1929) (private construc- 
tion; mortgage of obligee superior to any liens which might be acquired; judgment for sub- 
contractor). The like law governs similar surety bonds given by the contractor to one having 
a mortgage on property of the owner. Bristol Steel & Iron Works v. Plank, 178 S.E. 58 (Va. 
1935). 
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were not identified when the bond was given,* and although the bond 
was not required by statute.°® This presumption or inference may be forti- 
fied by circumstances, for example, that the bond is erroneously stated to 
be given in obedience to a statute which requires a bond in the case of 
construction of a different kind or at a different place and gives the ma- 
terialman a right of action thereon;’® or that the bond states that the 
materialman shall have a right of action or that it be for his use or bene- 
fit.°% It may be, however, that the suggested inference or presumption 
is not recognized by a particular court or, if it be so recognized, that it is 
rebutted by stipulation or other fact indicative of the contrary.’ It will 
then be necessary to consider whether the materialman has other ways 
of attacking the surety. In the comparatively rare case in which the 
owner is personally obligated to the materialman, even though condi- 
tionally (for example, on a guaranty), not only may the latter resort to 
equitable execution if judgment be had against the owner and execution 
at law be returned unsatisfied, or to some appropriate statutory method 
of seizing an intangible asset of an obligor, but also he would be vested 
with a present legal right against the surety under the rule of Lawrence v. 
Fox.'*3 The rule of that case, however, seems not to have been extended 
to cover the situation in which the promisee’s liability to the plaintiff 
consists merely in a lien on property.’ May the materialman then have 
relief in equity? It is true that he cannot here rely on equitable execution 


98 Restatement of Contracts, § 139 (1932). 

99 On principle, privity is not necessary, but, if it were, the requirement might well be re- 
garded as fulfilled by a persona) obligation running from owner to materialman, or by the lien 
of the latter on the former’s property. 

100 American Sur. Co. v. Smith, 100 Fla. 1012, 130 So. 440 (1930); Lake Charles Planing 
Mill Co., Ltd., v. Grand Lodge, 127 La. 238, 53 So. 550 (1910). 

xt Getchell & Martin Lumber Co. v. Peterson & Sampson, 124 Iowa 599, too N.W. 550 
(1904) (“firmly bound to all persons who may be injured by breach of conditions of this bond’’); 
Lake Charles Planing Mill Co., Ltd., v. Grand Lodge, supra note 100. 

102 Thus, a bond may contain a stipulation that it shall be for the benefit of the owner alone. 
Such a stipulation should be given legal effect in the absence of a statutory provision to the 
contrary. 

In Weller v. Goble, 66 Iowa 113, 23 N.W. 290 (1885), the bond was conditioned on perform- 
ance of the contract, which bound the principal to use the money received by him thereunder 
in paying for labor and materials. In an action brought by a materialman against an individual 
surety, judgment was given for the surety, first on the ground that it did not appear that the 
amount due was sufficient to pay all materialmen and hence the plaintiff did not show damage, 
and, secondly, that at any rate rights were not intended to accrue to materialmen as a class, 
since the contract was not to pay all materialmen (fully or ratably) but only such as the con- 
tractor might elect to pay in case the amount due turned out to be insufficient. 

13 20 N.Y. 268 (1859); Restatement, Contracts, §§ 133-147 (1932). 

104 Restatement, Contracts, §§ 133-147 (1932). 
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or the like remedies. Nevertheless, the writer submits that he should be 
given, as security for his claim against the contractor, a substantive 
equitable interest in the right of the owner against the surety.*** The 
writer finds supporting analogies in the equitable interest which a creditor 
acquires in certain rights accruing to a surety from his principal or a 
stranger." Now it is true that the suggested result cannot be rested on 
any theory that the owner is a surety for the contractor’s surety to the 
materialman, since that would be to assume that the surety is bound to 
the materialman, the very matter in question. Nevertheless, because of 
the lien resting on his property, the owner is a real surety for the con- 
tractor to the materialman, and it is submitted that the materialman may 
well be held equitably entitled to the right of the owner against the con- 
tractor’s surety for the following reasons: (a) It is a peculiar asset in the 
hands of the owner, peculiar in this respect, that the benefit of the asset 
must necessarily accrue to the materialman and cannot come to the owner 
or his general creditors, the consequence being that it is valuable to the 
materialman and no one else; (b) the suit prosecuted by the materialman 
will relieve the owner from the burden of realizing on the asset, and pay- 
ment as decreed in such suit will discharge the obligation of the owner 
to the materialman and that of the surety to the owner; and (c) the rules 
just referred to, governing a creditor’s rights in securities and obligations 
held by a surety, afford analogies sufficiently cogent to justify this exten- 
sion. 

In a few jurisdictions, however, the materialman is denied a right on 
the bond on the ground that there is no intention to place rights in him 


15 Of course, if the owner should pay the materialman, the latter’s interest would cease and 
the owner would have a cause of action against the surety (and the contractor) for his reim- 
bursement, which could be reached by any creditor of the owner and would pass to his assignee 
for creditors or trustee in bankruptcy. 


16 Thus, for the purpose of securing his claim against the principal, a creditor is held to have 
an equitable interest in any security received by the surety from the principal even though the 
creditor’s right against the surety is merely a lien on the latter’s property. (Baltimore & Ohio 
R.R. Co. v. Trimble, 51 Md. 99, 113 (1879); and see Van Orden v. Durham, 35 Cal. 136 
(1868) and Sherrod v. Dixon, 120 N.C. 40 (1897)). Moreover, there are cases in which the 
creditor, having the personal obligation of the surety, is held entitled to a security res received 
by the latter from a stranger conditioned on payment of the principal debt (Black v. Kaiser, 
ot Ky. 422, 427, 16 S.W. 89, 90 (1891); O’Neill v. State Sav. Bank, 34 Mont. 521, 527, 87 Pac. 
970, 971 (1906) (dictum)), and to a bond or other obligation received by the surety from a 
stranger and containing an undertaking or condition to pay the principal debt (Curtis v. Tyler, 
9 Paige (N.Y.) 432 (1842); Merchants Nat. Bank v. Cumings, 149 N.Y. 360 (1896); Goff v. Ladd, 
161 Cal. 257, 118 Pac. 792 (1911) (placed on above stated ground and also on ground that the 
creditor was a creditor-beneficiary)). The position of the writer is that either analogy may be 
extended to meet the present situation: the first to cover a personal obligation received from 
a stranger, and the second to protect a creditor having a mere lien on property of a surety. 
See note 45, to be published in the second part of this article, in the February number of the 
REVIEW. 
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(but only in the owner for the latter’s sole protection)'” or that legal 
effect will not be given to such intention,’ or on both grounds.’ 

The coverage of the bonds considered in this sub-topic depends on their 
proper interpretation. One question is whether a bond conditioned on the 
payment of persons furnishing labor or materials protects a subcon- 
tractor, that is, a person who engages with the principal contractor for the 
doing of a part or all of the work and who thus incidentally furnishes labor 
or materials, or whether it protects only a person who merely furnishes 
labor or materials without undertaking the accomplishment of a result. 
The better view is that the bond protects the subcontractor."° 

The question also arises whether persons furnishing labor or materials 
to a subcontractor are within the coverage of the bond. If the bond is 
broadly conditioned on paying the claims of persons furnishing labor or 
material in or about the work, or in connection therewith, it seems to be 
clear that such persons are within its coverage;™ but, if on the payment 
of persons furnishing labor or materials to the contractor, it would seem 
that the contrary position should be taken." 


e7 Sun Ind. Co. v. American University, 58 App. D.C. 184, 26 F. (2d) 556 (1928) (the court 
reasoning that in view of the limitation of liability there might be a conflict of interest between 
owner and materialmen); Cleveland Metal Roofing & Ceiling Co. v. Gaspard, 89 Ohio St. 185, 
195, 106 N.E. 9, 12 (1914), L.R.A. 1915A 768, 774. Ann. Cas. 1916A 745, 748 (court also 
stressed lack of reliance; individual sureties), disapproved in Royal Ind. Co. v. Northern Ohio 
Granite Co., 100 Ohio St. 373, 376, 126 N.E. 405, 12 A.L.R. 378, 380 (1919). Cf. authori- 
ties infra, sub-topic II-D, note 43, to be published in the second part of this article, in the 
February number of the Review. 

108 Central Supply Co. v. United States F. & G. Co., 273 Mass. 139, 173 N.E. 697 (1930). 

19 First M. E. Church v. Isenberg, 246 Pa. 221, 92 Atl. 141 (1914); Dupont De Nemours 
Powder Co. v. National Sur. Co., 90 Wash. 227, 232, 155 Pac. 1050, 1052 (1916), 94 Wash. 
461, 464, 162 Pac. 866, 867 (1917). 

1° Woodhead Lumber Co. v. E. G. Niemann Investments, Inc., 99 Cal. App. 456, 278 Pac. 
913 (1929) (surety bond given by owner to mortgagee); Johnson Electric Co., Inc., v. Columbia 
Cas. Co., ror Fla. 186, 133 So. 850 (1931); Hartford Acc. & Ind. Co. v. W. & J. Knox Co., 150 
Md. 40, 47, 132 Atl. 261, 263 (1926); Indemnity Ins. Co. v. The Stamberger Co., 37 Ohio App. 
236, 239, 174 N.E. 629, 631 (1930). 

In Carolina Portland Cement Co. v. Carey & Boettner, 145 La. 773, 82 So. 887 (1919), a 
bond executed by a surety company was conditioned on payment of subcontractors; strangely 
enough, it was held not to protect a materialman, though the promisees therein included sub- 
contractors and materialmen; the court improperly relied on the doctrine of strictissimi juris. 

™ Pacific States Electric Co. v. United States F. & G. Co., 109 Cal. App. 691, 695, 293 Pac. 
812, 813 (1930) (arguendo). 

™ No case has been found in which this question was decided. 

American Employers’ Ins. Co. v. Lee & Kincaid Coal Co., 226 Ala. 262, 146 So. 408 (1933), 
is not contra to the proposition of the text; in that case a bond was given by P-2, a subcontrac- 
tor with S-2 as surety, to S-1, the surety of the principal contractor (in public construction), con- 
ditioned on payment of persons furnishing materials to P-2, but also importing as wide cover- 
age as the bond executed by S-1. Since that bond would have protected persons furnishing 
materials to a subcontractor, it was held that a person furnishing materials to P-3, a subcon- 
tractor of P-2, should recover from S-2. 


[To be concluded) 








THE EFFECT OF THE TRUST RECEIPTS ACT 


GrorGE GLEASON BocERT* 


HE adoption of the Uniform Trust Receipts Act by New York" 

in 1934 and by Illinois,? Indiana,’ and Oregon‘ in 1935 makes 

pertinent a discussion of the effect of this statute on the law of 
lender and borrower and sales financing. 

The act was prepared for the National Conference of Commissioners 
on Uniform State Laws by Professor Karl N. Llewellyn of the Columbia 
University Law School during the years 1925 to 1933. Its growth can be 
traced and its theories discovered by an examination of the annual hand- 
books of the Conference during that period.® 


That the statute is difficult to understand is shown by the memorandum 
of Governor Horner of Illinois which he filed with the Secretary of State 


when he permitted the bill to become law last July without his signature. 
The Governor said: 


This law . . . . is a very complicated and technical act, the purposes of which are 
not readily discernible. It consists of a number of innovations to our credit system 
affecting the manner of operation of conditional sales, trust receipt contracts and ware- 
house receipts as pledges to secure credits. In view of the complicated nature of the 
Bill and the short time I have at my disposal for the consideration of the same, I am 


impelled to rely upon the legislative judgment, and I am therefore constrained to file 
the same without my signature. 


The commercial practice, law and theory relating to trust receipts prior 
to the Uniform Act have been discussed in many texts and law review ar- 
ticles.® 


* Professor of Law, University of Chicago Law School. 

* Laws 1934, C. 574, now Personal Property Law, §§ so-s8L. 

?Tll. R. S. 1935, c. rg0a, §§ 13-34, in effect July 12, 1935. The Illinois Act differs from the 
Uniform Act as approved by the Commissioners on Uniform Laws and the American Bar As- 
sociation in several material respects. These changes are noted throughout this article. 

3 Ind. Laws 1935, c. 206. 4 Ore. Laws 1935, C. 224. 

’ Handbook Nat. Conf. Com’rs on Uniform State Laws (1925), p. 594; id. (1926), 309; 
id. (1927), p. 607; id. (1928), p. 35; id. (1929), p. 205; id. (1930), p. 267; id. (1931), p. 296; 
id. (1932), p. 205; id. (1933), p. 241. 

¢ For discussions of the common law and early history of trust receipts, see Frederick, The 
Trust Receipt as Security, 22 Col. L. Rev. 395, 546 (1922); Taylor, Trust Receipts, 6 Cornell 
L. Q. 168 (1921); Hanna, Trust Receipts, 29 Col. L. Rev. 545 (1929), 19 Calif. L. Rev. 257 
(1929); Vold, Trust Receipt Security in Financing of Sales, 15 Cornell L. Q. 543 (1930); 1 Wil- 
liston, Sales, §§ 338a-338b, 437 (2d ed. 1924); Bogert, Commentaries on Conditional Sales 
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No attempt is here made to treat the minute details of the Act. The 
effort is rather to give a broad, general view of its purposes. It may per- 
haps be most profitably studied and compared with the common law under 

the following heads: 
' I. What is a trust receipt transaction? 
II. Its validity against creditors. 
III. Its validity against purchasers. 
IV. Filing provisions. 
V. Enforcement of the trust receipt. 
VI. Pledges affected by the act. 
VII. Summary. 


I. WHAT IS A TRUST RECEIPT TRANSACTION UNDER THE ACT? 
A. Types of property covered by a trust receipt 

The property covered by a trust receipt transaction under the Act must 
belong to one or more of the following three classes, namely :’ 

(1) “Goods” (e.g., machinery, grain). 

(2) “Documents” (e.g., bills of lading or warehouse receipts represent- 
ing goods). 

(3) “Instruments” (e.g., bonds, stock certificates, notes). 
B. Parties to trust receipt must be lender and borrower 


The two necessary parties to the trust receipt transaction (called in the 
act “entruster” and “trustee”) must occupy the relation of lender and 
borrower toward each other. The word “trustee” is used in the act in an 
artificial sense,* and does not connote a true equity trustee.’ The trust 
receipt does not involve a strict trust or other fiduciary relation." 


C. What lenders and borrowers may be parties to a trust receipt? 


But it is only particular lenders and borrowers who may be parties to 
the trust receipt transaction. The lender must fall into one of the follow- 
ing classes :"* 


§ 12 (1924). Student notes on the Uniform Trust Receipts Act are found in 4 Brooklyn L. Rev. 
100 (1934); 4 Fordham L. Rev. 108 (1935); 9 St. Johns L. Rev. 250 (1934); 82 U. Pa. L. 
Rev. 270 (1934); 20 Va. L. Rev. 689 (1934). 

7 Uniform Act, §§ 1, 2; Illinois Act, §§ 13, 14. 

* Uniform Act, § 1 (14); Illinois Act, § 13 (14). 

9 As to the distinctions between a strict trust and a trust receipt see Bogert, Trusts and 
Trustees § 38 (1935). 

© Davis v. Aetna Acceptance Co., 293 U.S. 328 (1934), noted in 2 Univ. Chi. L. Rev. 475 
(1935). 

™ Uniform Act, § 2; Illinois Act, § 14. 
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(x) An old creditor who delivers to his debtor as “trustee” goods, docu- 

| ments or instruments in which he (the old creditor) already has a security 

| interest, wipes out the old security interest and takes in place thereof a 
trust receipt security interest in the same subject matter. 

IUustration.— A is in possession of jewelry as a pledgee from B to secure 
a loan previously made from A to B. A releases B from the pledge, de- 
livers the jewelry to B, and in place of the pledge takes from B a trust 
receipt on the jewelry. The transaction is a valid trust receipt transaction 
under the act.** 

(2) A new" creditor who delivers goods, documents, or instruments to 
his borrower in return for a security interest therein under a trust receipt. 

Ilustration.—Hides are sold by A in the Argentine to B in Chicago, the 
bill of lading for them being made out to C (a Chicago bank) which has 
issued a letter of credit for B in favor of A and paid drafts drawn by A on 
C for the price of the hides. C delivers the bill of lading to B in order that 
B may sell the hides and get money to pay C, and C takes a trust receipt 
on the hides from B. The transaction is a valid trust receipt transaction 
under the act. 

(3) A new creditor contracts for a security interest by way of trust 
receipt in documents or instruments exhibited by the borrower to the lend- 
er at the place of business of either, before the transaction is completed, 
but possession of the documents or instruments is retained by the borrower. 

Illustration —A (a banker) lends money to B on the understanding 
that he (A) is to have a trust receipt security interest in a share of stock 
belonging to B as general owner, the stock certificate for which is shown 
by B to A in the A bank before the loan but is thereafter left with B for 
one of the purposes hereafter described. The transaction is a valid trust 
receipt transaction under the act. 

(4) A new creditor lends money in reliance on getting a security in- 
terest by way of trust receipt in goods or documents then in the possession 
of the borrower.** 

Illustration.—The A bank lends B money in reliance on getting a trust 
receipt security interest in automobiles then in B’s possession and gen- 

™ Uniform Act, § 14 (Illinois Act, § 26) provides: “As against purchasers and creditors, the 
entruster’s security interest may extend to any obligation for which the goods, documents or 
instruments were security before the trust receipt transaction, and to any new value given or 
agreed to be given as a part of such transaction; but not, otherwise, to secure past indebtedness 


of the trustee; nor shall the obligation secured under any trust receipt transaction extend to 
obligations of the trustee to be subsequently created.” 


"3 The Illinois Act includes renewals and extensions of time as giving “new value,” although 
the Uniform Act does not. Illinois Act, § 13(7); Uniform Act, § 1(7). 


~ «4 This provision is peculiar to the Illinois Act. 
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erally owned by B, and the bank leaves the automobiles in B’s possession 
for one of the authorized purposes later defined. The transaction is a valid 
trust receipt transaction under the act. 

The act thus permits the security interest under the trust receipt to 
come to the lender in either of the following ways: 

(a) In substitution for an existing security interest which he has; or 

(b) From a third party (like the seller of goods to the borrower); or 

(c) Direct from the borrower. 

The statute requires the lender’s acts to be performed in return for a 
written trust receipt or a promise to give a written trust receipt." 

The debt to be secured by the trust receipt may be a new debt or some 
types of old debts, but not a future debt.”® 

The lender (“‘entruster’’) under a trust receipt within the act cannot be! 
one who, at the beginning of the transaction, was a general owner of, and! 
dealer in, the goods or instruments, and who sells them to the borrower} 
(“trustee”) on credit, and retains security by way of conditional sale or, 
chattel mortgage.’ The act is intended to be without effect on the pre- 
existing law of conditional sales and chattel mortgages. Nor may the 
lender under the act be a consignor of goods who places them with a con- 
signee for sale as agent."* The law of consignor and consignee is not intend- 
ed to be affected by the act. 

These rules as to the required character of the lender And borrower ex- 
tend the trust receipt to some new cases which had not generally been held 
to be covered by that phrase at common law, namely, cases (1) and (3) 
above. The typical trust receipt case at common law was case (2) above. 
As to case (4) there was doubt, some courts"’ requiring the security title to 
pass to the lender from a third party, not the borrower; that is, requiring 
the trust receipt transaction to be a three party transaction, normally 
that of seller, buyer and bank financing the buyer. The act extends the 
use of the trust receipt. to many two party transactions. 


D. Requirements as to possession of goods, documents or instruments 


As shown above, under the act” a trust receipt transaction cannot exist 
without possession of the goods, documents, or instruments which are 
to be its subject matter either 


*5 Uniform Act, § 2(1)(b)(I) and (II); Illinois Act, § 14(1)(b)(1) and (II). 

%6 Uniform Act, § 14; Illinois Act, § 26. 

*7 Uniform Act, § 1(3); Illinois Act, § 13(3). 

8 Uniform Act, § 15; Illinois Act, § 27. 

*9 See, for example, Jn re A. E. Fountain Co., Inc., 282 Fed. 816 (C.C.A. 2d 1922); Hartford 
Accident & Indemnity Co. v. Callahan, 271 Mass. 556, 171 N.E, 820 (1930). 

» Uniform Act, § 2; Illinois Act, § 14. 
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(1) Remaining in the borrower as a result of the transaction; or 
(2) Passing to the borrower as a result of the transaction. 


E. Requirements as to purpose for which possession is retained or obtained 
by borrower 

Not only must the lender and borrower be of a particular type, and not 
only must the lender permit the borrower to retain or get possession, but 
that possession must be kept or obtained for one or more of a limited num- 
ber of purposes, if the transaction is to be a trust receipt transaction under 
the act.* The purpose must be one of the following: 

(1) In order to enable the borrower to sell or exchange goods, docu- 
ments or instruments entrusted. 

Ilustration.—A finance company permits B to get possession of auto- 
mobiles and put them in his show room for sale, the company taking a 
trust receipt on the automobiles. The purpose is proper. 

(2) In order to enable the borrower to process or handle the goods en- 
trusted, or the goods represented by the document entrusted, preparatory 
to sale by the borrower. 

Ilustration.—A bank, having advanced the price of hides, on behalf of 
a buyer, delivers to him the bill of lading for the goods in order that he 
may have the hides tanned and sold; and the bank takes a trust receipt on 
the hides. The purpose is proper. 

(3) In order that instruments delivered to, or retained by, the borrower 
may be (a) delivered to a principal of the borrower; or (b) delivered to a 
depositary or registrar; or (c) used for presentation, collection or renewal. 

Ilustration.—A bank lending money to B has exhibited to it at the bank 
a note owned by B, and lends in reliance thereon to B, getting from B a 
trust receipt security interest in the note. It permits B to keep the note 
in order that he may collect it from the maker. The purpose is proper. 

By section 4 of the Uniform Act” a contract to give a trust receipt has 
the same legal effect as a trust receipt with reference to goods, documents 
or instruments thereafter delivered to the borrower in reliance on such 
contract, or (under the Illinois Act) with reference to goods, documents or 
instruments in the hands of the borrower and which are the source of a 
security interest given in return for new value.” 


* Uniform Act, § 2(3); Illinois Act, § 14(3). 
* Uniform Act, § 16; Illinois Act, § 16. 
*3 This last clause is peculiar to the Illinois Act, § 16. 
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Il. VALIDITY OF A TRUST RECEIPT AGAINST 
CREDITORS OF THE BORROWER 
As between borrower and lender all terms of the trust receipt are valid, 
except that a waiver by the borrower of his equities under the receipt is 
invalid,*4 on analogy to the rules with regard to the clauses in mortgages 
waiving the equity of redemption* and in conditional sales waiving statu- 
tory protection of equities.” 

_ The fundamental purpose of the trust receipt is to afford lenders short\ | 
term protection against the honest insolvency of their borrowers. It was, \ 
therefore, accepted at common law that the trust receipt was valid against 
the creditors of the borrower, whether lien or general, and whether acting 
for themselves or through a representative like a trustee in bankruptcy.”’ | 


A. Validity against creditors continued in qualified manner 


The act continues this validity against-creditors of the borrower in 
large part, but somewhat qualifies it.* The lender is protected in his se- 
curity interest in the subject matter against the creditors of the borrower 
to the following extent: ‘ 

(1) For thirty days without filing. 

(2) After thirty days the trust receipt is invalid against lien creditors of 
the borrower who have acquired a lien on the goods without actual notice 
of the trust receipt, if (a) the trust receipt was not filed, or (6) the lender. 
had not taken possession of the subject matter before the acquisition of 
the lien by the creditor. ; 

(3) The borrower’s assignee for creditors, receiver or trustee in bank- 
ruptcy is a lien creditor without notice under the act if any of the creditors 
whom he represents did not have notice of the trust receipt before the 
representative of creditors was appointed.” ; 

(4) Filing (as later described) makes the trust receipt valid against all 
creditors of the borrower from the time of filing. 


24 Uniform Act, § 5; Illinois Act, § 17. 

5 See 2 Jones, Mortgages § 1326 (8th ed. 1928). 

26 See Bogert, Commentaries on Conditional Sales §§ 135-142 (1924). 

27 Century Throwing Co. v. Muller, 197 Fed. 252 (C.C.A. 3d 1912); In re Bell Motor Co., 
45 F. (2d) 19 (C.C.A. 8th 1930); Houck v. General Motors Acceptance Corp., 44 F. (2d) 410 
(D.C. Pa. 1930); In re James, Inc., 30 F. (2d) 555 (C.C.A. 2d 1929); Peoples’ National Bank v. 
Mulholland, 224 Mass. 448, 113 N.E. 365 (1916); ib. 228 Mass. 152, 117 N.E. 46 (1917). 

8 Uniform Act, § 8; Illinois Act, § 20. 

9 The Illinois Act omits a provision of the Uniform Act, § 8(2)(a), making a creditor who 
procures the issuance of process a lien creditor, from the time of issuance, if he attaches or 
levies within a reasonable time thereafter. (Illinois Act, § 8(2).) 
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(5) Taking possession** of the subject matter by the lender makes the 
trust receipt valid against all creditors of the borrower from that time 
forth. 

(6) Creditors of the borrower who acquired their claims by processing, 
transporting or warehousing the goods held under the trust receipt, and 
get liens thereby, are superior to the lender to the extent of their liens, 
regardless of filing.** 

Illustration.—A bank entrusts cotton to a borrower in order to have it 
ginned and sold. The borrower has it ginned and warehoused and the 
state law gives ginners and warehousemen liens. These liens are superior 
to the trust receipt security rights of the bank, even though the bank had 
previously filed in accordance with the act. 


Ill. VALIDITY OF THE TRUST RECEIPT AGAINST 
PURCHASERS FROM BORROWER 

Since a cardinal object of the trust receipt transaction is ordinarily to 
enable the borrower to sell the goods in order to raise money to pay the 
lender, it has been generally held at common law that the lender could not 
assert any rights against the purchaser from the borrower in the usual 
case. The lender has given an express or implied power of sale by which 
he should be bound. 

The act in general continues this protection of the purchaser and also 
provides rules regarding other types of transfer.** The situation under the 


act may be indicated by the following outline: 


A. Negotiable documents and instruments 


(1) If the borrower negotiates a negotiable document or instrument to 
a bona fide purchaser or holder in due course the latter acquires good title 
against the lender.* 


3° Uniform Act, § 1(9), Illinois Act, § 13(9) provides: “ ‘Possession,’ as used in this Act 
with reference to possession taken or retained by the entruster, means actual possession of 
goods, documents or instruments, or in the case of goods, such constructive possession as, by 
means of tags or signs or other outward marks placed and remaining in conspicuous places, 
may reasonably be expected in fact to indicate to the third party in question that the entruster 
has control over or interest in the goods.” 

3 § 11. Fora contrary view at common law, see Century Throwing Co. v. Muller, 197 Fed. 
252 (C.C.A. 3d 1912). 

# Glass v. Continental Guar. Corp., 81 Fla. 687, 88 So. 876 (1921); Handy v. C.1.T. Corp., 
197 N.E. 64 (Mass. 1935). 

33 Uniform Act, § 9; Illinois Act, § 21. 

™ Tt was so held in Roland M. Baker Co. v. Brown, 214 Mass. 196, 100 N.E. 1025 (1913), 
with regard to negotiable bills of lading; and in Commercial National Bank of New Orleans v. 
Canal-Louisiana Bank & Trust Co., 239 U.S. 520 (1916), and in In re Richheimer, 221 Fed. 16 
(C.C.A. 7th 1915), with regard to negotiable warehouse receipts, 
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(2) Filing under the act is not constructive notice to a purchaser of a ) 
negotiable document or instrument. 

(3) The entrusting of a document or instrument includes the case of a \ 
document or instrument substituted for the one originally entrusted, and 
a document or instrument representing the same goods as those represent- 
ed by the document originally entrusted.** 


B. Non-negotiable instruments and documents; and goods 


(1) A purchaser in the ordinary course of business from the borrower 
gets title free of the trust receipt, if the borrower had an unlimited power 
of sale, regardless of filing. 

IWustration.—A finance company entrusting automobiles to a dealer for 
sale under a trust receipt files the notice later described under the act, 
and thereafter B, as a regular customer of the dealer, purchases an auto- 
mobile from the dealer either with or without knowledge of the filing and 
relationship between the company and the dealer. B gets perfect title. 

(2) A purchaser in the ordinary course of business from the borrower 
gets title free of the trust receipt, even though the sale was.in violation’ # 
of the limitations on the borrower’s authority to sell, unless the purchaser | 
had actual knowledge of such limitations.* 

Illustration.—Same as last illustration, except that the dealer is au- 
thorized to sell for cash only. The filing does not bind B and unless he 
had actual knowledge of the limitation on the dealer’s power of sale, he 
gets perfect title, even though he bought on credit. 

(3) A purchaser out of the ordinary course of business (including a! 
chattel mortgagee,’ a pledgee,>* and a buyer in bulk from the borrower) 
takes subject to the trust receipt regardless of filing or its lack, except | 
(a) where a pledgee or mortgagee gives new value to the lender as mort’ 


4s This follows the view of the Supreme Court in Commercial National Bank of New Or- | 
leans v. Canal-Louisiana Bank & Trust Co., 239 U.S. 520 (1916), and the opinion in In re ' 
Richheimer, 221 Fed. 16 (C.C.A. 7th 1915). 

In accord with this provision, see Handy v. C.1.T. Corp., 197 N.E. 64 (Mass. 1935), 
where an automobile was put into the hands of a dealer to sell but no sale was to occur without 
written consent of the finance company, and it was held that a bona fide purchaser in the ordi- 
nary course from the dealer without the written consent of the finance company was protected. 

37 In Peoples’ Loan & Inv. Co. v. Universal Credit Co., 75 F. (2d) 545 (C.C.A. 8th 1935), 
it was held that a trust receipt was valid against the taker of a second trust receipt from the 
borrower in possession, the latter transaction being in all probability equivalent to an attempt- 
ed chattel mortgage. 

38 This is contrary in effect to International Trust Co. v. Webster National Bank, 258 Mass. 
17, 154 N.E. 330 (1926), and Osgood Bradley Co. v. Standard Co., 259 Mass. 302, 156 N.E. 440 
(1927), where bona fide pledgees from the borrower in possession were protected against the 
trust receipt on the ground that the borrower was a “factor” under the Massachusetts Fac- 
tor’s Act. 
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gagor or pledgor within thirty days after the giving of the trust receipt 
and gets possession of the goods, documents or instruments before the 
filing of the trust receipt, or (0) the pledgee, mortgagee or buyer in bulk 
gives value after the thirty day period and gets possession before the trust 
receipt filing. 

(4) Putting or keeping goods in a stock or show room of the lender, or 
permitting such conduct, has the legal effect of conferring a power of sale 
on him. 

(5) A purchaser on credit from the borrower is a purchaser for value. 


IV. FILING UNDER THE ACT 


Filing of the trust receipt under the act is accomplished not by filing an 
individual trust receipt or copy thereof, but by filing with the Secretary 
of State a statement signed by lender and borrower, giving their addresses, 
to the effect that they intend to do business on the trust receipt plan with 
regard to a particular type of goods. The validity of the filing continues 
for one year, when refiling is permitted. Filing is allowed only as to trust 
receipts dealing with goods and documents and not as to transactions with 
regard to instruments.*? 

Prior to the act in most jurisdictions there was no provision for filing a 
trust receipt and it was valid without filing or recording. Occasionally, 
however, the trust receipt was regarded as equivalent to a conditional 
sale*® or a chattel mortgage“ and required to conform to the filing or re- 
cording statutes applying to those transactions. |In Illinois a federal de- 
cision*? construed a trust receipt to be equivalent to a conditional sale and 
so at that time invalid except between the parties and against third par- 
ties with notice. Since the validation of conditional sales in Illinois in 
1925 by the construction of the Uniform Sales Act in the Sherer-Gillet 
case,*? the conditional sale has been good against all persons (before de- 
fault) without recording“ or filing, and the trust receipt has presumably 
been valid as one type of conditional sale; but the Uniform Trust Receipts 

% Uniform Act, § 13; Illinois Act, § 2s. i 

4 In re Bettman-Johnson Co., 250 Fed. 657 (C.C.A. 6th 1918); Ohio Sav. Bank & Trust Co. 


v. Schneider, 202 Ia. 938, 211 N.W. 248 (1926); White v. General Motors Acceptance Corp., 
2 F. Supp. 406 (D.C. Ky. 1932). 


# Motor Bankers’ Corp. v. C.I.T. Corp., 258 Mich. 302, 241 N.W. ort (1932). 

# In re Richheimer, 221 Fed. 16 (C.C.A. 7th 1915), cert. den. 238 U.S. 624 (1914). 

43 Sherer-Gillet Co. v. Long, 318 Ill. 432, 149 N.E. 225 (1925). 

44 The lack of a recording or filing statute in Illinois as to conditional sales may permit a 


lender to get security without any publicity. He can take a bill of sale from his borrower and give 
back to the borrower a conditional sales contract. Will lenders in Illinois from now on resort 
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Act has ee 
an independent dealing, distinct from the conditional sale. 

In Ohio a statute of 1925 permitted filing of notices’ with regard to 
trust receipts of “readily marketable staples.”” A recent Connecticut stat- 


ute also deals with the same matter.” 


V. ENFORCEMENT OF TRUST RECEIPTS UNDER THE ACT 
A. Taking possession of goods, documents or instruments; sale 


If the borrower defaults in paying the lender the amount loaned, for 
which the trust receipt is security, the lender may take possession of the 
subject-matter of the trust receipt and sell it on five days notice, the pro- 
ceeds to be applied on the debt and expenses, any surplus to go to the 
borrower and any deficiency to be paid by the borrower.*’ 

The lender having taken possession need not sell, but may keep the 
goods and then be subject to the duties of a pledgee regarding them. 

In the case of goods manufactured by style or model the lender may 
provide in the trust receipt for a right to apply the value of the goods re- 
taken against the borrower’s debt without a sale. 

The borrower may, after default, surrender his interest in the goods to 
the lender, but may not contract in the trust receipt for a waiver or for- 
feiture of his equities. 

A bona fide purchaser from the lender in possession gets good title, even 
though the possession by the lender may have been wrongful. 


B. Proceeds of goods, documents or instruments in hands of borrower or others 

(1) If the subject matter of the trust receipt has been sold by the bor- 
rower under a power of sale, and the borrower defaults, the lender is en- 
titled to the debt from the purchaser to the borrower plus any security 
given as an incident thereto, subject to any equities in favor of the pur- 
chaser and against the borrower which accrued before the purchaser had 
actual notice of the trust receipt. 

Ilustration.—A bank has put a borrower into possession of goods to 
sell. The borrower sells them to X, taking a note of X for the price and a 
chattel mortgage by X on other goods. The borrower defaults in his duty 


to the secret, rather roundabout security of the conditional sale in order to avoid possible 
filing and foreclosure complications under the Uniform Trust Receipts Act? The need for the 
adoption in Illinois of a conditional sales filing statute is increasingly apparent. 

4s Laws 1925, p. 116. 

# Conn. Laws 1935, c. 230, Gen. Stat. § 1574C. 


47 Recovery of a deficiency after retaking and sale by the lender was approved in Charavay 
& Bodvin v. York Silk Mfg. Co., 170 Fed. 819 (C.C. N.Y. 1909). 
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to pay the bank. The bank may take the note of X and the chattel mort- 
gage in order to protect itself under the trust receipt. 

(2) If the subject matter was sold by the borrower when there was no 
power of sale, the lender is entitled, if the borrower defaults, to the debt 
against the purchaser and to the proceeds of the subject matter received 
by the borrower (or the value of such proceeds), if they were received by 
him within ten days of his receivership or bankruptcy. 

Illustration.—Same as case next above, except that borrower had no 
power of sale and took as payment cash, and went into bankruptcy within 
ten days. The lender is entitled to a preference out of the bankrupt estate 
to the amount of the cash thus received. 

(3) If the subject matter was sold under a power of sale in the bor- 
rower, where there was a duty to account to the lender for the proceeds of 
such sale,** the lender is entitled, if the borrower defaults in his obliga- 
tions, to the debt from the buyer of the goods and to the proceeds‘ of the 
goods (or the value of the proceeds), if received by the borrower within 
ten days of receivership or bankruptcy. 

These provisions grant preferred claims to the lender under the trust 
receipt. He does not have to trace or identify proceeds. The principles of 
following trust funds, applied in the law of trusts,5° are ignored. The stat- 
ute is extremely liberal to the lender under the trust receipt in his contest 


With the general creditors of the borrower.** 


VI. EFFECT OF STATUTE ON PLEDGE LAW 


The Trust Receipts Act also covers some types of pledge transactions, 
not on the theory that they may properly be called trust receipt dealings, 
but on the notion that, although not trust receipt cases, they are so nearly 
like the trust receipt device that they ought to be governed in the same 
act and by similar rules. 


A. Pledge without delivery 


The act first covers the case of an attempted pledge without delivery 
of the res to the pledgee. This transaction at common law would normally 

48 A provision in the Uniform Act, § 10(c) regarding waiver of a right to an accounting has 
been omitted from the Illinois Act. § 10(c). 


49 In Hamilton National Bank v. McCallum, 58 F. (2d) 912 (C.C.A. 6th 1932) it was held 
under Tennessee law that the holder of the trust receipt was the owner of the proceeds of goods 
sold by a bankrupt lender, as against his trustee in bankruptcy. 


8° See Bogert, Trusts & Trustees §§ 921-930 (1935). 


% Tilinois Act, § 30, making misappropriation of the proceeds of goods by the borrower 
a felony, is not found in the Uniform Act. 





EFFECT OF THE UNIFORM TRUST RECEIPTS ACT 37 


be ineffective as a pledge because of the rule that possession in the pledgee 
is a prerequisite to the perfection of a pledge transaction. The statute 
provides that such an attempted pledge without transfer of possession 
shall be valid in favor of a pledgee who gives new value, for ten days, 
against the pledgor’s creditors; but invalid in favor of such a pledgee, 
after ten days, against lien creditors of the pledgor witho ice. Such 
a so-called pledge is also invalid when in favor of a pledgee who took the 
pledge for an old debt and did not give new value, as against lien creditors 
without notice; and also invalid against bona fide purchasers from the 


pledgee. This gives, therefore, a very limited vitality to a pledge without 
any transfer of possession to the pledgee. 


B. Redelivery of pledge to pledgor for temporary use 

The act, secondly, covers the case of a pledge where the pledgee original- 
ly got possession and so the pledge had no defect, but later the pledgee 
delivered the goods back to the pledgor. Normally at common law it is 
held that such redelivery “for a temporary purpose” does not destroy the 
pledgee’s rights against the pledgor or his creditors but does subordinate 
him to a bona fide purchaser under the pledgor in possession.*? The act in 
substance defines “‘temporary”’ to mean not more than ten days. It main- 
tains the validity of the pledge if the redelivery is for a temporary and 
limited purpose, for a period of ten days, as against all creditors of the 
pledgor. 


These provisions about pledges are, however, possibly qualified by the 
terms of Section 15,54 to the effect that the 


Act shall not apply to single transactions of legal or equitable pledge, not constituting 
a course of business, whether such transactions be unaccompanied by delivery of pos- 


8 Corbett v. Underwood, 83 Ill. 324 (1876); Atkinson v. Foster, 134 Ill. 472, 25 N.E. 528 
(1890); State v. First Nat. Bank of Jeffersonville, 89 Ind. 302 (1883); Franklin Nat. Bk. v. 
Whitehead, 149 Ind. 560, 49 N.E. 592 (1898); Siedenbach v. Riley, 111 N.Y. 560, 19 N.E. 275 
(1888); Titusville Iron Co. v. City of New York, 207 N.Y. 203, 100 N.E. 806 (1912); Schumann 
v. Bank of California Nat. Assn., 114 Ore. 336, 238 Pac. 860 (1925). 


53 Cooper v. Ray, 47 Ill. 53 (1868) (dictum); Hutton v. Arnett, 51 Ill. 198 (1869) (dictum); 
Rice & Bullen Malting Co. v. International Bank, 185 Ill. 422, 56 N.E. 1062 (1900) (to sell 
goods for pledgee); Colburn v. Commercial Security Co., 172 Ill. App. 510 (1912) (conditional 
sales contract delivered to pledgor to get another contract); Hollister v. Dinsmore, 191 IIl. 
App. 377 (1915) (stock delivered to pledgor for sale); Knight v. Seney, 211 Ill. App. 324 (1918) 
(for use by pledgor as collateral temporarily); New Albany National Bank v. Brown, 63 Ind. 
App. 391, 114 N.E. 486 (1916) (insurance policy delivered to pledgor to get assignment). See 
also Schumann v. Bank of California National Association, 114 Ore. 336, 233 Pac. 860 (1925) 
(redelivery destroys pledgee’s rights against bona fide purchaser from pledgor in possession). 

54 Tllinois Act, § 27. 








38 THE UNIVERSITY OF CHICAGO LAW REVIEW 


session, or involved constructive delivery, or delivery and redelivery, actual or construc- 
tive, so far as such transactions involve only an entruster who is an individual natural 
person, and a trustee entrusted as a fiduciary with handling investments or finances 
of the entruster. 


VII. SUMMARY AS TO EFFECT OF ACT 


A. It makes clear the meaning of the trust receipt transaction and con- 
siderably broadens the scope it had acquired in the earlier case law. 

B. It establishes the fact that the trust receipt transaction is an inde- 
pendent, separate type of security transaction, and not merely one type 
of chattel mortgage or conditional sale. 

C. It liberalizes the law of pledges in the direction of enabling the 
pledgee to get and keep his interest, notwithstanding short periods of lack 
of possession. 

D. It provides for public notice of the existence of trust receipt rela- 
tions between two parties, thus giving the credit-lending class some op- 
portunity to guard against deceptive appearances produced by trust re- 
ceipts where there has been possession by the borrower for more than 
thirty days. 

E. It contains very liberal terms in favor of the lender as to the enforce- 
ment of his rights under the receipt, providing for an optional foreclosure 
sale on simple, short notice, and giving the lender important preferred 
creditor rights against an insolvent borrower. 

~F-In general the theory of the act is to give to the bank, finance com- 
pany, or other lender every conceivable protection in handling trust re- 
ceipt and pledge transactions, so that the use of these security devices may 
be increased and the financing of sales and other transactions facilitated. 








DELAY IN ACTING ON AN APPLICATION 
FOR INSURANCE 


Wru1aM L. Prosser* 


N THESE days it is a courageous man who takes up the cudgels on 
behalf of an insurance company, and against the widow and the 
orphan. The problem of the liability of an insurer who fails to accept 

or to reject an application for insurance within a reasonable time after 
receipt by its agent, already has been considered at length in a number of 
excellent articles.’ Until five years ago, it seemed beyond dispute that 
the law was moving rapidly in the direction of liability,? and that liability 
might be justified upon any one of half a dozen highly ingenious theories.’ 
But a series of recent decisions,‘ some of them very emphatic, if not force- 


* Professor of Law, University of Minnesota Law School. 


* Funk, The Duty of an Insurer to Act Promptly on Applications, 75 Univ. Pa. L. Rev. 207 
(1927); Parkhill, Effect of Delay in Acting upon an Application for Insurance, 7 Fla. Bar 
Assn. J. 219 (1934); Jones, Tort or No Tort, 56 Chi. Leg. N. 366, 2 Proceedings Assn. of Life 
Ins. Counsel 389 (1924); Wells, Is a Life Insurance Company Liable in Tort?, 2 Miss. L. J. 293 
(1930); Vance, Handbook of the Law of Insurance § 64, pp. 188-194 (2d ed. 1930); see notes in 
40 Yale L. J. 121 (1930); 32 Mich. L. Rev. 395 (1934); 6 Rocky Mt. L. Rev. 224 (1934); 


13 B. U. L. Rev. 734 (1933); 9 Wis. L. Rev. 183 (1934); 10 Wis. L. Rev. 289 (1935); 15 Minn. 
L. Rev. 833 (1931). Ea re 


2 Wilkin v. Capital Fire Ins. Co., 99 Neb. 828, 157 N. W. ro2r (1916); Wallace v. Hartford 
Fire Ins. Co., 31 Idaho 481, 174 Pac. 1009 (1918); Security Ins. Co. v. Cameron, 85 Okla. 171, 
205 Pac. 151 (1922), 27 A.L.R. 444; Fox v. Volunteer State Life Ins. Co., 185 N.C. 121, 116 
S.E. 266 (1923); De Ford v. New York Life Ins. Co., 75 Colo. 146, 224 Pac. 1049 (1924); Dyer 
v. Missouri State Life Ins. Co., 132 Wash. 378, 232 Pac. 346 (1925); Lewis v. Brotherhood of 
Locomotive Firemen and Enginemen, 220 Ala. 270, 124 So. 889 (1929); Kukuska v. Home 
Mut. Hail-Tornado Ins. Co., 204 Wis. 166, 235 N.W. 403 (1931); see Behnke v. Standard Acc. 
Ins. Co., 2 F. (2d) 696 (C.C.A. 7th 1930). 


3 Funk, The Duty of an Insurer to Act Promptly on Applications, 75 Univ. Pa. L. Rev. 207 
(1927); see note in 40 Yale L. J. 121 (1930). 


4 Miller v. Illinois Life Ins. Co., 255 Ill. App. 586 (1930); Thornton v. National Council 
Junior Order United American Mechanics, 110 W.Va. 412, 158 S.E. 507 (1931); Munger v. 
Equitable Life Assur. Soc., 2 F. Supp. 914 (D.C. Mo. 1933); Swentusky v. Prudential Ins. Co., 
116 Conn. 526, 165 Atl. 686 (1933); Schliep v. Commercial Cas. Ins. Co., 191 Minn. 479, 254 
N.W. 618 (1934); American Life Ins. Co. v. Nabors, 76 S.W. (2d) 497 (Tex. Comm. App. 1934). 

In addition there may be listed the cases of Metropolitan Life Ins. Co. v. Brady, 95 Ind. 
App. 564, 174 N.E. 99 (1932); Moon v. Central States Fire Ins. Co., 138 Kan. 83, 23 P. (2d) 444 
(1933); and Wallace v. Metropolitan Life Ins. Co., 212 Wis. 346, 248 N.W. 435 (1933), which 
seem to be retreating from the view of liability previously taken. Also three cases in which the 
court, with an excellent opportunity to approve a theory of liability, avoided the issue, and 
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ful, in their language, appear to have altered very abruptly the trend of 
the cases. These decisions suggest a new examination of the question, 
with the possibility of a different conclusion. 

The more or less standardized procedure by which contracts of in- 
surance are made is too familiar to require description.’ The applicant 
for insurance is induced, usually by a soliciting agent of the company, to 
sign a formal document, designated an “application,” which takes the 
form of an offer looking toward a contract. This application is filled in 
on a printed form provided by the company, and drawn by its attorneys, 
and the applicant usually is given no opportunity to suggest or change 
any of its terms. The agent who takes the application has no authority 
to conclude a contract,° and his function is merely to transmit the appli- 
cation, together with any premium paid in advance, to the home office 
of the company for examination by the proper officials. If the risk is 
approved, a policy of insurance is prepared and executed, which then is 
forwarded to the agent for delivery to the applicant. At some point after 
such approval, the contract becomes complete; but not before. The appli- 
cation is quite clearly nothing more than an offer, which requires accept- 
ance by the home office before any insurance is to take effect, and it is 
so understood by the applicant. Most companies’ now protect themselves 


disposed of the case on other grounds. Raymond v. National Life Ins. Co., 40 Wyo. 1, 273 
Pac. 667 (1929) (cf. Dunne v. Western National Life Ins. Co., 35 Wyo. 59, 246 Pac. 246 (1926)); 
Veser v. Guardian Life Ins. Co., 44 Ohio App. 293, 185 N.E. 565 (1932); Weaver v. West Coast 
Life Ins. Co., 42 P. (2d) 729 (Mont. 1935). 


’ See Patterson, The Delivery of a Life Insurance Policy, 33 Harv. L. Rev. 198 (1919); 
Vance, Handbook of the Law of Insurance 174 (2d ed. 1930). 


*If the agent has such authority and concludes the contract, the insurer of course is 
bound, and the problem involved here does not arise. Fire insurance agents are given 
the power to accept the risk more frequently than life insurance agents, and the courts 
occasionally have taken notice of this fact. See Neuberger v. Aid Assn. for Lutherans, 207 
Wis. 133, 240 N.W. 885 (1932); Hertz v. Security Mut. Ins. Co., 131 Minn. 147, 154 N.W. 745 
(1915). In Eastern Shore of Virginia Fire Ins. Co. v. Kellam, 159 Va. 93, 165 S.E. 637 (1932), 
it was held that the apparent authority of even a general fire insurance agent to make an oral 
contract was limited to the time reasonably necessary to issue and deliver a written policy, plus 
a reasonable time to cover delays and a short period of grace. 


7In 1905 L. G. Fouse, president of a life insurance company, declared that all of fifty-one 
representative companies inserted provisions that the policies should not take effect until they 
were delivered during the lifetime and good health of the applicant, with actual payment of the 
first premium. 26 Annals Acad. Pol. and Soc. Sci. 209, 220 (1909), Yale Readings in Insurance, 
207, 219 (1909). In 1921 John A. Coke, Jr., attorney for the Life Insurance Co. of Virginia, 
reported that out of 125 applications and policies examined, eighty-seven required both de- 
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by inserting in the application express provisions that there shall be no 
insurance until the formal policy has been delivered to the applicant, and 
the first premium paid.* 

The company of course is entitled to a reasonable time to pass on the 
application.’ After such a reasonable time has elapsed, common courtesy 
and a decent consideration for the applicant, to say nothing of orderly 
business practice, require that the company send notice that the applica- 
tion is rejected, or that more time is required. If the company, or its 
agent, takes no action, the applicant continues to be deprived of the 
use of any money paid in advance; but more important than this is the 
fact that he is not insured. If a loss occurs, there is no policy to cover it; 
and there is a possibility that if he had been notified, he might have ob- 
tained protection elsewhere. The apparent hardship upon the applicant, 
especially where it is clear that he was an acceptable risk and the company 
had no reason for rejecting him, calls for sympathy, and has led to the 
development of a great deal of hard case law. 

The doctrine of liability of the insurance company for unreasonable 
delay is of comparatively recent origin. There were dicta in a few early 
cases’® indicating that there might be recovery on the theory of negli- 
gence, and a decision of the supreme court of Hawaii," which attracted 
little attention, first confirmed the suggestion; but it was not until 1912 
that Kansas," followed almost at once by Iowa," really set the tort theory 
in motion. Liability has been supported, upon one basis or another, in 


livery in good health and payment of the first premium as conditions precedent to the com- 
mencement pf the risk. The Commencement of the Risk in the Case of a Life Insurance 
Policy, 1 Proceedings of Assn. Life Ins. Counsel, no. 51 (1921). 

® The following provision is typical: “The company shall incur no liability under this 
application, until it shall have been received and approved at the home office of the said com- 
pany, the policy issued and delivered to me during my life time and good health, and the first 
premium paid and accepted by the company or its authorized agent.” 

9 This is recognized by courts holding that unreasonable delay will impose liability. Meyer 
v. Central States Life Ins. Co., 103 Neb. 640, 173 N.W. 578 (1919); De Ford v. New York Life 
Ins. Co., 81 Colo. 518, 256 Pac. 317 (1927); Evans v. International Life Ins. Co., 122 Kan. 264, 
252 Pac. 266 %:1927); Behnke v. Standard Acc. Ins. Co., 41 F. (2d) 696 (C.C.A. 7th 1930); 
Winn v. John Hancock Mut. Life Ins. Co., 216 Iowa 1249, 250 N.W. 459 (1933). 


© Perkins v. Washington Ins. Co., 4 Cow. (N.Y.) 645 (1825); Walker v. Farmers’ Ins. Co., 
51 Iowa 679, 2 N.W. 583 (1879); Trask v. German Ins. Co., 53 Mo. App. 625 (1893); Stewart 
v. Helvetia Swiss Fire Ins. Co., 102 Cal. 218, 36 Pac. 410 (1894). 


™ Carter v. Manhattan Life Ins. Co., 11 Hawaii 69 (1897). 


™ Boyer v. State Farmers’ Mut. Hail Ins. Co., 86 Kan. 443, 121 Pac. 329 (1912), 40 
L.R.A. (N.S.) 164, Ann. Cas. r915A 671. 


13 Duffie v. Bankers’ Life Assn., 160 Iowa 19, 139 N.W. 1087 (1913), 46 L.R.A. (N.S.) 25. 
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Alabama," California,"® Colorado,"* Hawaii,'’ Idaho,"* Iowa,’® Kansas,” 
Kentucky,” Michigan,?? Nebraska,?* North Carolina,** North Dakota,*5 
Oklahoma,” Tennessee,?? Washington,” Wisconsin,” and a federal circuit 


+4 Lewis v. Brotherhood of Locomotive Firemen and Enginemen, 220 Ala. 270, 124 So. 889 
(1929). 

*s Stark v. Pioneer Cas. Co., 34 P. (2d) 731 (Cal. App. 1934). 

6 De Ford v. New York Life Ins. Co., 75 Colo. 146, 224 Pac. 1049 (1924). Upon a second 
appeal, it was held that the delay was not unreasonable. De Ford v. New York Life Ins. Co., 
81 Colo. 518, 256 Pac. 317 (1927). 

*7 Carter v. Manhattan Life Ins. Co., 11 Hawaii 69 (1897). 

*8 Wallace v. Hartford Fire Ins. Co., 31 Idaho 481, 174 Pac. 1009 (1918). 


*9 Duffie v. Bankers’ Life Assn., 160 Iowa 19, 139 N.W. 1087 (1913), 46 L.R.A. (N.S.) 25; 
Johnson v. Farmers’ Ins. Co., 184 Iowa 630, 168 N.W. 264 (1918); Mortimer v. Farmers’ Mut. 
Fire and Lightning Ins. Assn., 217 Iowa 1246, 249 N.W. 405 (1933). See also Winn v. John 
Hancock Mut. Life Ins. Co., 216 Iowa 1249, 250 N.W. 459 (1933). 

2° Preferred Acc. Ins. Co. v. Stone, 61 Kan. 48, 58 Pac. 986 (1899) (contract theory); Boyer 
v. State Farmers’ Mut. Hail Ins. Co., 86 Kan. 442, 121 Pac. 329 (1912), 40 L.R.A. (N.S.) 164, 
Ann. Cas. 1915A 671; see Evans v. International Life Ins. Co., 122 Kan. 264, 252 Pac. 266 
(1927). But cf. Moon v. Central States Fire Ins. Co., 138 Kan. 83, 23 P. (2d) 444 (1933). 

** Northwestern Mut. Life Ins. Co. v. Neafus, 145 Ky. 563, 140 S.W. 1026 (1911) (dictum); 
see also Continental Ins. Co. v. Haynes, 10 Ky. L. Rep. 276 (1888) and Halle v. New York 
Life Ins. Co., 22 Ky. L. Rep. 740, 58 S.W. 822 (1900), both holding that under the terms of the 
application the contract of insurance was effective at once, subject to the right to reject. 

* Robinson v. United States Ben. Soc., 132 Mich. 695, 94 N.W. 211, 102 Am. St. Rep. 436 
(1903) (contract theory). 

23 In Wilken v. Capital Fire Ins. Co., 99 Neb. 828, 157 N.W. 1021 (1916), the court found 
liability on the theory of negligence of the agent, chargeable to the company. In Meyer v. 
Central States Life Ins. Co., 103 Neb. 640, 173 N.W. 578 (1919), a dictum rejected the idea of 
tort liability, and a concurring opinion opposed it vigorously. Later decisions indicate that the 
earlier case will be followed. See Handlier v. Knights of Columbus, 106 Neb. 267, 183 N.W. 300 
(1921); Page v. National Automobile Ins. Co., 109 Neb. 127, 190 N.W. 213 (1922); Strand v. 
Bankers’ Life Ins. Co., 115 Neb. 357, 213 N.W. 349 (1927); Rhoads v. Columbia Fire Un- 
derwriters’ Agency, 260 N.W. 174 (Neb. 1935). 

24 Fox v. Volunteer State Life Ins. Co., 185 N.C. 121, 116 S.E. 266 (1923). 

*s An unreported decision of a lower court, tacitly approved in Jn re Coughlin’s Estate, 
53 N.D. 188, 205 N.W. 14 (1925). See also Stearns v. Merchants’ Life and Cas. Co., 38 N.D. 
524, 165 N.W. 568 (1917). 

*6 Security Ins. Co. v. Cameron, 85 Okla. 171, 205 Pac. 151 (1922), 27 A.L.R. 444; Colum- 
bian Nat. Life Ins. Co. v. Lemmons, 96 Okla. 228, 222 Pac. 255 (1923); Childers v. New York 
Life Ins. Co., 117 Okla. 7, 245 Pac. 59 (1925); Brown v. Missouri State Life Ins. Co., 124 
Okla. 155, 254 Pac. 7 (1927). 

27 Richmond v. Travelers’ Ins. Co., 123 Tenn. 307, 130 S.W. 790 (1910), 30 L.R.A. (N.S.) 
954 (dictum that there may be estoppel against the company). 

28 Dyer v. Missouri State Life Ins. Co., 132 Wash. 378, 232 Pac. 346 (1925), Affd. 135 Wash. 
693, 236 Pac. 807 (1925). 

2? Kukuska v. Home Mut. Hail-Tornado Ins. Co., 204 Wis. 166, 235 N.W. 403 (1931). In 
Wallace v. Metropolitan Life Ins. Co., 212 Wis. 346, 248 N.W. 435 (1933), the court expressed 
considerable doubt whether life insurance was subject to the same conclusion, and disposed of 
the case upon the ground that no damages had been proved. 
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court of appeals.® Liability has been rejected definitely in Arkansas,}* 
Connecticut,” Illinois,» Minnesota,34 Mississippi,?> Texas, West Vir- 
ginia,3’ a federal district court of Missouri,3* and probably in Indiana; 
while Missouri,*® Ohio,” Wyoming,‘? and Montana* have refused to take 
any stand. 

An examination of the twenty-odd cases sustaining the liability of the 
insurance company for unreasonable delay immediately reveals the fact 
that there is more agreement upon the conclusion that the company should 
pay than upon any process of reasoning to support it, and conveys the 
impression that “‘most of them were written with scissors and paste.’’4 
Many of the theories advanced seem to justify the recent comment of 
Judge Otis: 

At first thought one is almost led to say that these are bricks made without straw, 
and also without clay, which, moreover, never have been baked. One is inclined to 


think that the cases . . . . which were not reasoned (but went on precedent), after all 
were the best reasoned.‘ 


3° Behnke v. Standard Acc. Ins. Co., 41 F. (2d) 696 (C.C.A. 7th 1930) (dictum). 

3* National Union Fire Ins. Co. v. School District No. 55, 122 Ark. 179, 182 S.W. 547 
(1916), L.R.A. 1916D 238; Inter-State Business Men’s Acc. Assn. v. Nichols, 143 Ark. 360, 
220 S.W. 477 (1920). 

32 Swentusky v. Prudential Ins. Co., 116 Conn. 526, 165 Atl. 686 (1933). 

33 Bradley v. Federal Life Ins. Co., 295 Ill. 381, 129 N.E. 171 (1920); Miller v. Illinois Life 
Ins. Co., 255 Ill. App. 586 (1930). 

34 Schliep v. Commercial Cas. Ins. Co., 191 Minn. 479, 254 N.W. 618 (1934); Tjepkes v. 
State Farmers’ Mut. Ins. Co., 259 N.W. 2 (Minn. 1935). 

3s Savage v. Prudential Life Ins. Co., 154 Miss. 89, 121 So. 487 (1929). 

36 Americar. Life Ins. Co. v. Nabors, 76 S.W. (2d) 497 (Tex. Comm. App. 1934), reversing 
48 S.W. (2d) 459 (Tex. Civ. App. 1932). To the contrary is Great Southern Life Ins. Co. v. 
Dolan, 239 S.W. 236 (Tex. Civ. App. 1922) (contract, and estoppel) reversed in 262 S.W. 475 
(Tex. Comm. App. 1924), on the ground that there was no contract with the agent. 

37 Thornton v. National Council Junior Order United American Mechanics, 110 W.Va. 412, 
158 S.E. 507 (1931); Chittum v. Commonwealth Life Ins. Co., 177 S.E. 782 (W.Va. 1934). 

38 Munger v. Equitable Life Assur. Soc., 2 F. Supp. 914 (D.C. Mo. 1933). 

39 There is a dictum in Live Stock Ins. Assn. v. Stickler, 64 Ind. App. 191, 115 N.E. 691 
(1917), that there may be tort liability. But in Metropolitan Life Ins. Co. v. Brady, 95 Ind. 
App. 564, 174 N.E. 99 (1932), the court refused to hold the company liable where no advance 
premium had been paid, and apparently disapproved liability in any case. 

« Forck v. Prudential Ins. Co., 66 S.W. (2d) 983 (Mo. App. 1933) (does not disclose the 
court’s position, but if anything favors liability). 

* Veser v. Guardian Life Ins. Co., 44 Ohio App. 293, 185 N.E. 565 (1932). 

# Dunne v. Western Nat. Life Ins. Co., 35 Wyo. 59, 246 Pac. 246 (1926) (no liability in the 
absence of a premium payment); Raymond v. National Life Ins. Co., 40 Wyo. 1, 273 Pac. 667 
(1929). 

43 Weaver v. West Coast Life Ins. Co., 42 P. (2d) 729 (Mont. 1935). 

44 Otis, J., in Munger v. Equitable Life Assur. Soc., 2 F. Supp. 914, 915 (D.C. Mo. 1933). 

4s Munger v. Equitable Life Assur. Soc., 2 F. Supp. 914, 917 (D.C. Mo. 1933). 
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In the face of a dozen diversified theories, it is difficult to do more than 
to tabulate the list, with the objections which may be made to each. At 
the outset we are met with a series of attempts to evolve some principle 
upon which the insurer may be held to have entered into a contract, even 
in the absence of any intent to do so. 


I. SILENCE GIVES CONSENT 


The application is an offer looking toward a contract. It may be ac- 
cepted by an expression of assent on the part of the company. The com- 
pany has solicited the offer, and so has indicated in advance its willingness 
to contract if the risk is acceptable. Reasonable men would reject such 
an offer promptly, if there were no intent to accept it. It is contended 
therefore that failure to reject within a reasonable time is an acceptance 
on the part of the company, which completes the contract of insurance. 

Such a contention is contrary to well established principles of contract 
law,‘? and is repudiated by an overwhelming array of insurance cases.‘ 


4 Preferred Acc. Ins. Co. v. Stone, 61 Kan. 48, 58 Pac. 986 (1899); Robinson v. United 
States Ben. Soc., 132 Mich. 695, 94 N.W. 211 (1903), 102 Am. St. Rep. 436; Great Southern 
Life Ins. Co. v. Dolan, 239 S.W. 236 (Tex. Civ. App. 1922), reversed on rehearing 262 S.W. 
475 (Tex. Comm. App. 1924); Cloyd v. Republic Mut. Fire Ins. Co., 137 Kan. 869, 22 P. (2d) 
431 (1933). 

47 Restatement, Contracts § 72 (1932); 1 Williston, Contracts § 91 (1920); 1 Page, Con- 
tracts §§ 150, 160, 161 (1905); Corbin, Offer and Acceptance and Some of the Resulting Legal 
Relations, 26 Yale L. J. 169 (1917); 29 Yale L. J. 441 (1920); 33 Harv. L. Rev. 595 (1920). 

«* Misselhorn v. Mutual Reserve Fund Assn., 30 Fed. 545 (C.C. Mg, 1887); Steinle v. New 
York Life Ins. Co., 81 Fed. 489 (C.C.A. sth 1897); Alabama Gold Life Ins. Co. v. Mayes, 61 
Ala. 163 (1878); National Union Fire Ins. Co. v. School District No. 55, 122 Ark. 179, 182 
S.W. 547 (1916), L.R.A. 1916D 238; Stewart v. Helvetia Swiss Fire Ins. Co., 102 Cal. 218 
(1894); Easley v. New Zealand Ins. Co., 5 Idaho 593, 51 Pac. 418 (1897); Miller v. Illinois Life 
Ins. Co., 255 Ill. App. 586 (1930); Live Stock Ins. Assn. v. Stickler, 64 Ind. App. 191, 115 N.E. 
691 (1917); Walker v. Farmers’ Ins. Co., 51 Iowa 679, 2 N.W. 447 (1879); Trask v. German 
Ins. Co., 53 Mo. App. 625 (1893); St. Paul Fire & Marine Ins. Co. v. Kelly, 2 Neb. (Unof.) 720, 
89 N.W. 997 (1902); Handlier v. Knights of Columbus, 106 Neb. 267, 183 N.W. 300 (1921); 

<4 More v. New York Bowery Fire Ins. Co., 130 N.Y. 537, 29 N.E. 757 (1892); Ross v. New York 
Life Ins. Co., 124 N.C. 395, 32 S.E. 733 (1899); Home Forum Benefit Order v. Jones, 5 Okla. 
598, 50 Rac-#63 (1897); Dorman v. Connecticut Fire Ins. Co., 41 Okla. 509, 139 Pac. 262 
(1914), 51 L.R.A. (N.S.) 873; Insurance Co. v. Johnson, 23 Pa. 72 (1854); Royal Ins. Co. v. 
Beatty, 119 Pa. St. 6, 12 Atl. 607 (1888); Brink v. Merchants’ and Farmers’ United Mut. Ins. 
Co., 17 S.D. 235, 95 N.W. 929 (1903); McLendon v. Woodmen of the World, 106 Tenn. 695, 
64 S.W. 36 (1901); Connecticut Mut. Life Ins. Co. v. Rudolph, 45 Tex. 454 (1876); Haden v. 
Farmers and Merchants Fire Assn., 80 Va. 683 (1885); Northern Neck Mut. Fire Assn. v. 
Turlington, 136 Va. 44, 116 S.E. 363 (1923); Raymond v. National Life Ins. Co., 40 Wyo. 1, 
273 Pac. 667 (1929). 

In addition, there are dicta in Kohen v. Mutual Reserve Fund Assn., 28 Fed. 705 (C.C. Mo. 
1886); Equitable Life Ass. Soc. v. McElroy, 83 Fed. 631 (C.C.A. 8th 1897); Heiman v. Phoenix 
Mut. Life Ins. Co., 17 Minn. 153 (1871); Haskin v. Agricultural Fire Ins. Co., 78 Va. 700 
(1894). See also Moon v. Central States Fire Ins. Co., 138 Kan. 83, 23 P: (2d) 444 (1933). 
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An offer imposes no duty of action upon the offeree; there is no obligation 
to accept or to reject it, or to take any notice of it. Silence is not to be 
construed as acceptance, but rather is taken by reasonable men to indicate 
that the offer has not been received, that it is still being considered, or 
that it has been rejectecl.4® When the applicant hears nothing, he is free 
to make inquiry, or to withdraw the offer and apply elsewhere, but he 
may not assume acceptance.*° There is nothing about an insurance appli- 
cation to take the case out of ordinary contract rules.* If the situation 
were reversed, and the company were seeking to recover premiums,* or 
if the offer had been made by the company in the first instance, silence 
would not constitute acceptance. It is true that a duty to speak may be 
imposed by special circumstances,*4 under which a reasonable man would 


49 “A proposal not answered remains a proposal for a reasonable time, and is then regarded 
as withdrawn. Both parties are interested in its acceptance, and both are expected to attend 
to it with reasonable diligence.” Insurance Co. v. Johnson, 23 Pa. 72 (1854). “Instead of si- 
lence being evidence of an agreement to do the thing requested, it is evidence, either that the 
question was not heard, or that it was not intended to comply with the request. Especially is 
this the case when, if a compliance was intended, the request would have been followed by an 
actual doing of the thing requested.” Royal Ins. Co. v. Beatty, 119 Pa. St. 6, 12 Atl. 607 
(1888). 

s° “Tf the appellant was dilatory in acting on the proposal, the deceased could have quick- 
ened its diligence by demanding prompt action; or, if not assenting to the delay, he could have 
retracted his proposal, and reclaimed the money he had advanced, and his note. He had no 
right, without action on his part, to rely on the supineness of the appellant, no greater than his 
own, as an acceptance of the proposal.” Alabama Gold Life Ins. Co. v. Mayes, 61 Ala. 163 
(1878). See also Royal Ins. Co. v. Beatty, 119 Pa. St. 6, 12 Atl. 607 (1888); Winchell v. Iowa 
State Life Ins. Co., 103 Iowa 189, 72 N.W. 503 (1897); Savage v. Prudential Life Ins. Co., 154 
Miss. 89, 121 So. 487 (1929); Lamb v. Mechanics’ Ins. Co., 122 Kan. 352, 252 Pac. 213 (1927); 
Munger v. Equitable Life Assur. Soc., 2 F. Supp. 914 (D.C. Mo. 1933). 

s “Tt is of course true that failure to act upon it may, in such a case as this, cause loss to 
the applicant or to those to be named as beneficiaries in the policy, against which he expected 
to secure protection. That situation is not, however, peculiar to the insurance law; for exam- 
ple, one may make an offer to buy goods which he needs at a certain price, having reason to be- 
lieve the price will advance, and may incure loss through the failure of the one to whom it is 
made to act upon the offer within a reasonable time.”” Swentusky v. Prudential Ins. Co., 116 
Conn. 526, 165 Atl. 686 (1933). 

% Van Arsdale v. Osborne & Young, 21 Okla. 151, 95 Pac. 778 (1908); Home Ins. Co. v. 
Swann, 34 Ga. App. 19, 128 S.E. 70 (1925). 

53 Prescott v. Jones, 69 N.H. 305 (1898); Richmond v. Travelers’ Ins. Co., 123 Tenn. 307, 
130 S.W. 790 (1910), 30 L.R.A. (N.S.) 954; Shakman v. United States Credit System Co., 92 
Wis. 366, 66 N.W. 528 (1896), 32 L.R.A. 383, 53 Am. St. Rep. 920; cf. New v. Germania Fire 
Ins. Co., 171 Ind. 33, 85 N.E. 703 (1908), 131 Am. St. Rep. 245; MacKelvie v. Mutual Benefit 
Life Ins. Co., 287 Fed. 660 (C.C.A. ad 1923). 

54 Restatement, Contracts, § 72, p. 78 (1932), Illustration of Subsection (1,c); cf. Lechler v. 
Montana Life Ins. Co., 48 N.D. 644, 186 N.W. 271 (1921), 23 A.L.R. 1193, involving a renewal 
policy, where relations between the parties had been such as to justify the offeror in expecting 


a reply. 
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not remain silent,5> and there are cases,” which have not gone unchal- 
lenged,’’ holding that where a salesman is given an order for so many 
boxes of shoes, pickles or dried fish, his principal must act upon the offer 
within a reasonable time,** or he will be deemed to have accepted it. But 
an application for insurance usually contains an express provision’ that 
the company shall incur no liability in connection with the application 
until a formal policy has been issued and delivered; and no case has been 
found, outside of the field of insurance law, holding silence to be accept- 
ance, in the face of such an express statement. 


Il. RETENTION OF ADVANCE PAYMENTS AS ACCEPTANCE 


Where the applicant pays all or part of the first premium to the agent 
at the time of the application, the payment is of course conditional, and 
is to be returned to the applicant if his offer is not accepted. Sometimes 
this is expressly agreed,®° but in all cases it is clearly understood. The 
company has no right to retain the payment, unless it accepts the appli- 
cation; and when it does retain it beyond a reasonable time, it is argued 
that this is acceptance.” 


55 Corbin, Offer and Acceptance and Some of the Resulting Legal Relations, 26 Yale L. J. 
169, 200 (1917). 

8 Bluegrass Cordage Co. v. Luthy & Co., 98 Ky. 583, 33 S.W. 835 (1896); Cole-McIntyre- 
Norfleet Co. v. Holloway, 141 Tenn. 679, 214 S.W. 817 (1919), 7 A.L.R. 1683; Peterson v. 
Graham-Brown Shoe Co., 210 S.W. 737 (Tex. Civ. App. 1919); Hendrickson v. International 
Harvester Co., 100 Vt. 161, 135 Atl. 702 (1926); see 8 Minn. L. Rev. 250 (1924). 


57 Gould v. Cates Chair Co., 147 Ala. 629, 41 So. 675 (1906); Metzler v. Harry Kaufman 
Co., 32 App. D. C. 434 (1909); Senner & Kaplan Co. v. Gera Mills, 185 App. Div. 562, 173 
N.Y.S. 265 (1918). See also Raysor v. Berkeley Co. Ry. & Lumber Co., 26 S.C. 610, 2 S.E. 119 
(1887). 

s* “And thus it is that it is frequently said that one is ordinarily under no obligation to do 
or say anything concerning a proposition which he does not choose to accept, yet we think that 
when one sends out an agent to take such orders subject to his (the principal’s) approval, fair 
dealing and the exigencies of modern business require us to hold that he shall signify to the 
customer within a reasonable time from the receipt of the order his rejection of it, or suffer the 
consequences of having his silence operate as an approval.” Hendrickson v. International 
Harvester Co., 100 Vt. 161, 135 Atl. 702 (1926). 

59 See note 8, supra. 


6° See Childers v. New York Life Ins. Co., 117 Okla. 7, 245 Pac. 59 (1925); Cloyd v. Republic 
Mut. Fire Ins. Co., 137 Kan. 869, 22 P. (2d) 431 (1933). 


% Preferred Acc. Ins. Co. v. Stone, 61 Kan. 48, 58 Pac. 986 (1899); Robinson v. United 
States Ben. Soc., 132 Mich. 695, 94 N.W. 211 (1903), 102 Am. St. Rep. 436; Great Southern 
Life Ins. Co. v. Dolan, 239 S.W. 236 (Tex. Civ. App. 1922), reversed on rehearing 262 S.W. 475 
(Tex. Comm. App. 1924). In Cloyd v. Republic Mut. Fire Ins. Co., 137 Kan. 869, 22 P. (2d) 
431 (1933) and Stearns v. Merchants’ Life & Cas. Co., 38 N.D. 524, 165 N.W. 568 (1917), 
acceptance was found upon the basis of express agreements that the payment would be re- 
turned if no policy was issued. See also Restatement, Contracts, § 72(2); p. 77 (1932). 
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The difficulty with this argument is that the company has not “re- 
tained”’ the money; it has merely failed to return it. The applicant might 
have it back at any time upon demand. The money was deposited with 
the company’s agent for a special purpose, pending a decision on the ap- 
plication. Until there has been a rejection, or the applicant has demanded 
the money, the company’s possession is still entirely consistent with the 
original purpose, since there still may be acceptance. Under an applica- 
tion expressly providing that there shall be no insurance until the issuance 
of a policy, it is difficult to see how failure to return a payment can amount 
to acceptance; and until there has been a demand for its return, it is 
doubtful whether there would be even a conversion of the money. 


Ill, ESTOPPEL 


This convenient catch-all has received occasional mention,” apparently | 
upon the imperfectly conceived notion that the conduct of the company 
has in some way misled the applicant into foregoing the opportunity to 
obtain other insurance. Estoppel, properly so called, must be based upon 
a representation of fact, in reliance upon which the applicant must have 
been misled to his detriment.** The company has made no representation 
of fact, and not even a promise; and unless we are to say that silence may 
be relied upon as acceptance,®’ the applicant could scarcely have been 


misled as to the fact that he had no insurance, and the necessity of apply- 
ing elsewhere.” 


IV. DATING BACK THE POLICY 


Many insurance companies have followed the pernicious practice of 
giving the policy, when issued, the date of the original application, and 


& Cf. Stilwell v. Covenant Mut. Life Ins. Co., 83 Mo. App. 215 (1900). 

63 Preferred Acc. Ins. Co. v. Stone, 61 Kan. 48, 58 Pac. 986 (1899); Robinson v. United 
States Ben. Soc., 132 Mich. 695, 94 N.W. 211 (1903), 102 Am. St. Rep. 436; Great Southern 
Ins. Co. v. Dolan, 239 S.W. 236 (Tex. Civ. App. 1922), reversed on rehearing 262 S.W. 475 
(Tex. Comm. App. 1924); see Richmond v. Travelers’ Ins. Co., 123 Tenn. 307, 130 S.W. 790 
(1910), 30 L.R.A. (N.S.) 954; of. Gonsoulin v. Equitable Life Assur. Soc., 152 La. 865, 94 So. 
424 (1922). 

6s Vance, Handbook of the Law of Insurance, pp. 514-516 (2d ed. 1930); 33 Harv. L. Rev. 
595 (1920). 

*s See notes 49 and 50, supra, and text. 

66 The estoppel theory is rejected in More v. New York Bowery Fire Ins. Co., 130 N.Y. 537, 
29 N.E. 757 (1892); Winchell v. Iowa State Ins. Co., 103 Iowa 189, 72 N.W. 503 (1897); Con- 
necticut Mut. Life Ins. Co. v. Rudolph, 45 Tex. 454 (1876); cf. Prescott v. Jones, 69 N.H. 305 
(1898); see Coker v. Atlas Acc. Ins. Co., 31 S.W. 703 (Tex. Civ. App. 1895). See also Reed v. 
Prudential Ins. Co., 73 S.W. (2d) 1027 (Mo. App. 1934). For the most part it has been ignored 
by the courts. The cases cited in note 48 would appear, by implication at least, to reject it. 
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requiring premiums to be paid on anniversaries of that date.” This prac- 
tice leads to a choice of two very unsatisfactory legal results. If it be 
held that the insurance is not effective until the policy is issued, the appli- 
cant will have paid a premium covering the interval following the applica- 
tion, during which he will not have been covered by insurance. If, on the 
other hand, it is held that the insurance is effective as of the date of appli- 
cation, it is possible that the applicant may receive protection for which 
he pays no premium, since the application may be rejected, or withdrawn 
before acceptance. Two reasonable solutions present themselves. If the 
practice of the company, or anything in the application or the receipt 
given, has misled the applicant into a belief that he is insured from the 
earlier date, the agent should be held to have at least apparent authority 
to make the contract, and the company should be bound without the issue 
of a policy.” If such authority is clearly negatived, as it would seem to 
be by an express provision in the application that there shall be no insur- 
ance until the policy is delivered, then the date of the policy should be 
disregarded, and future premiums held payable at proper intervals after 
the applicant becomes insured.”° It has been contended that the practice 
of dating the policy back imposes on the company a contract obligation to 
act promptly upon the application.” This seems entirely unsound.” If 
there is any contract at all, it is to insure forthwith. No reasonable inter- 
pretation of the conduct of either party could lead to any understanding 
that the applicant is to pay a premium covering an interval during which 
there is no insurance, provided that it be limited to the period reasonably 
necessary for prompt action. 


7 See the annotations in 6 A.L.R. 774 (1920); 32 A.L.R. 1253 (1924); also 3 Couch, Cyclo- 
pedia of Insurance Law, § 634. 

68 Koivisto v. Bankers & Merchants Fire Ins. Co., 148 Minn. 255, 181 N.W. 580 (1921); 
Continental Ins. Co. v. Haynes, to Ky. L. Rep. 276 (1888); Halle v. New York Life Ins. Co., 
22 Ky. L. Rep. 740, 58 S.W. 822 (1900). 

69 Olson v. American Central Life Ins. Co., 172 Minn. 511, 216 N.W. 225 (1927). 

7° McMaster v. New York Life Ins. Co., 183 U.S. 25 (1901); Stramback v. Fidelity Mut. 
Life Ins. Co., 94 Minn. 281, 102 N.W. 731 (1905); Stinchcombe v. New York Life Ins. Co., 46 
Or. 316, 80 Pac. 213 (1905); Halsey v. American Central Life Ins. Co., 258 Mo. 659, 167 S.W. 
951 (1914); Chestnut v. Security Mut. Life Ins. Co., 208 Mo. App. 130, 232 S.W. 203 (1921). 

™ De Ford v. New York Life Ins. Co., 75 Colo. 146, 224 Pac. 1049 (1924); Security Ins. Co. 
v. Cameron, 85 Okla. 171, 205 Pac. 151 (1922), 27 A.L.R. 444. And see Duffie v. Bankers’ Life 
Assn., 160 Iowa 19, 139 N.W. 1087 (1913), 46 L.R.A. (N.S.) 25. 

” See the following cases, where the court refused to find any preliminary agreement, 
notwithstanding this practice on the part of the company: Alabama Gold Life Ins. Co. v. 
Mayes, 61 Ala. 163 (1878); Pickett v. German Fire Ins. Co., 39 Kan. 697, 18 Pac. 903 (1888); 
Steinle v. New York Life Ins. Co., 81 Fed. 489 (C.C.A. sth 1897); Northwestern Mut. Life 
Ins. Co. v. Neafus, 145 Ky. 563, 140 S.W. 1026 (1911); More v. New York Bowery Fire Ins. 
Co., 130 N.Y. 537, 29 N.E. 757 (1892); Shawnee Mut. Fire Ins. Co. v. McClure, 39 Okla. 535, 
135 Pac. 1150 (1913); Connecticut Mut. Ins. Co. v. Rudolph, 45 Tex. 454 (1876). 
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v. “IMPLIED AGREEMENT” AND “QUASI-CONTRACT”’ 


A few courts have attempted to spell out a liability based upon an 
“implied” agreement, made at the time of the application, that the agent 
will forward it promptly, and the company will act without delay.” The 
precarious nature of this theory has been recognized by terming the agree- 
ment “implied if not legal,”’’4 and ‘“‘consensual, and therefore in the nature 
of a quasi contractual liability.”"> Assuming that such an agreement can 
be found, and that the agent has authority to make it,” the company 
would of course be liable for its breach. 

It is undisputed that there is a clear moral obligation upon the com- 
pany to act without unreasonable delay; and it may very well be that 
there is a vague undefined understanding that it intends and is expected 
to do so. But a contract implied in fact must rest upon the intent of the 
parties; it requires an agreement, a meeting of minds, an intent to promise 
and be bound;7’ it does not differ from an express contract, except that it 
is circumstantially proved.”* Before the company can be held upon such 
an agreement, it must be found as a reasonable implication from the cir- 
cumstances and the conduct of the parties that it intended to bind itself 
by a promise of prompt action.”? In the ordinary case, this is simply con- 
trary to fact.*° The form of the transaction indicates no such intent.™ 

73 Columbian Nat. Life Ins. Co. v. Lemmons, 96 Okla. 228, 222 Pac. 255 (1923); Fox v. 
Volunteer State Life Ins. Co., 185 N.C. 121, 116 S.E. 266 (1923); De Ford v. New York Life 
Ins. Co., 75 Colo. 146, 224 Pac. 1049 (1924); Dyer v. Missouri State Life Ins. Co., 132 Wash. 
378, 232 Pac. 346 (1925); Brown v. Missouri State Life Ins. Co., 124 Okla. 155, 254 Pac. 7 
(1927); Kukuska v. Home Mut. Hail-Tornado Ins. Co., 204 Wis. 166, 235 N.W. 403 (1931). 


Cf. also Wallace v. Hartford Fire Ins. Co., 31 Idaho 481, 174 Pac. 1009 (1918); Lewis v. 
Brotherhood of Locomotive Firemen and Enginemen, 220 Ala. 270, 124 So. 889 (1929). 


74 Columbian Nat. Life Ins. Co. v. Lemmons, 96 Okla. 228, 222 Pac. 255 (1923). 

*s Kukuska v. Home Mut. Hail-Tornado Ins. Co., 204 Wis. 166, 235"N.W. 403 (1931). 
16 Cf. Trask v. German Ins. Co., 53 Mo. App. 625 (1893). 

77 x Williston, Contracts, § 3 (1920). 

7% Lombard v. Rahilly, 127 Minn. 449, 149 N.W. 950 (1914). 


79 “Before a court sustains an action brought on the implied contract of the insurance com- 
pany, it must answer these questions. Is the implication a reasonable deduction from all the 
circumstances and relations of the parties? And did the insurance company actually intend to 
promise that it would act upon the application within a reasonable time?” Parkhill, Effect of 
Delay in Acting upon an Application for Insurance, 7 Fla. Bar Assn. J. 219, 223 (1934). 


8 “The suggestion that the insurer or the agent promises to act promptly ignores actuality. 
No such agreement is made expressly, nor can the intention to make one be implied. If a court 
should hold that a contract to decide expeditiously on the proposal did exist, it is believed 
that, within a short time, all insurance companies doing business in that jurisdiction would 
incorporate in their applications stipulations expressly negativing any such promise.” Funk, 
The Duty of an Insurer to Act Promptly on Applications, 75 Univ. Pa. L. Rev. 204, 224 (1927). 
® See notes 7 and 8, supra and text. 
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But if agreement is to be implied, it requires consideration. This has 
been found* in the making of the application at the agent’s solicitation. 
This amounts to saying that an offer to contract is consideration for an 
implied promise to act upon the offer—a proposition which is its own 
refutation. Nor does payment of an advance premium to the agent, relied 
upon in some cases,* furnish the solution. The ownership of the money 
paid does not pass to the company until it accepts the offer; in the mean- 
time it is deposited with the agent for a special purpose, pending a decision 
on the offer which it accompanies.** The company in effect is given an 
option to accept the application and the money; and a deposit in con- 
nection with an option, to be returned if it is not taken up, is not con- 
sideration.*s 

“Quasi-contract” is equally a false hope. The term is used properly in 
cases where the plaintiff is reimbursed, or restored to his former status, to 
avoid unjust enrichment of the defendant.* The company has not been 
enriched, since it holds the payment made merely in trust; and restora- 
tion of the applicant to his former status would involve at most a return 
of the premium. If “‘quasi-contract”’ is used, as the Wisconsin court ap- 
parently employs it,*’ in the sense of a consensual understanding which 
is not a contract, it adds nothing to what has gone before. 

The weakness of all theories based on contract has induced a number 
of courts, following the leading case of Duffie v. Bankers’ Life Assn.,** to 
seek to evolve some basis of liability in tort. The company’s dealings with 
the application are a departure from a reasonable standard of care. Pro- 


* Columbian Nat. Life Ins. Co. v. Lemmons, 96 Okla. 228, 222 Pac. 255 (1923). 


83 Columbian Nat. Life Ins. Co. v. Lemmons, 96 Okla. 228, 222 Pac. 255 (1923); De Ford v. 
New York Life Ins. Co., 75 Colo. 146, 224 Pac. 1049 (1924); Kukuska v. Home Mut. Hail- 
Tornado Ins. Co., 204 Wis. 166, 235 N.W. 403 (1931). Cf. Metropolitan Life Ins. Co. v. 


Brady, 95 Ind. App. 564, 174 N.E. 99 (1932); Dunne v. Western Nat. Life Ins. Co., 35 Wyo. 
59, 246 Pac. 246 (1926). 


8s “The money was paid upon a definite understanding in which the parties joined; it was 
to be held by the insurer pending its decision whether to issue the policy or not; if it decided to 
issue the policy the money was to be applied toward the first premium; but if it declined the 
application the money was to be repaid to the applicant. The money so paid could not become 
the property of the insurer until the policy was issued. The insurer held it in a fiduciary ca- 
pacity, somewhat analogous to that in which a bank holds a special deposit.” Swentusky v. 
Prudential Ins. Co., 116 Conn. 526, 165 Atl. 686 (1933). 


8s Cf. Friendly v. Elwert, 57 Or. 599, 112 Pac. 1085 (1911). 

8 y Williston, Contracts, § 4 (1920); Miller v. Schloss, 218 N.Y. 400, 113 N.E. 337 (1916). 
8? Kukuska v. Home Mut. Hail-Tornado Ins. Co., 204 Wis. 166, 235 N.W. 403 (1931). 
88 Duffie v. Bankers’ Life Assn., 160 Iowa 19, 139 N.W. 1087 (1913), 46 L.R.A. (N.S.) 25. 





\- 
\- 


BY sp TBO 


Nyo. 


t was 
ed to 
d the 
come 
ry ca- 
ky v. 


1916). 


31)- 
) 25. 





DELAY IN ACTING UPON APPLICATIONS 51 


vided that a duty to the applicant to use such care can be found, the 
company may be liable for its negligence. Much ingenuity has been de- 
voted to the discovery of such a duty. 


VI. DUTY BASED ON FRANCHISE FROM STATE 


The Duffie case first suggested*® that an insurance company, by doing 
business under a franchise from the state, had assumed a duty toward the 
public which required prompt action upon all applications submitted. 
Later decisions” have followed this lead, and have advanced the franchise 
as one reason for tort liability. 

The objection here is that there is nothing about a franchise, in itself, 
to impose any such duty. All corporations have franchises, and it does 
not appear that the obligations of the insurer would be altered if an indi- 
vidual were doing business.” An insurance company is not a public utility, 
and the suggestion” that it is required to accept all suitable applications 
never has been adopted by any court. The franchise merely gives the 
corporate insurer the right to transact business as an individual might,” 


89 “This view overlooks the fact that the defendant holds and is acting under a franchise 
from the state. The legislative policy, in granting this, proceeds upon the theory that charter- 
ing such association is in the interest of the public to the end that indemnity on specific con- 
tingencies shall be provided those who are eligible and desire it and for their protection the 
state regulates, inspects, and supervises their business. Having solicited applications for in- 
surance, and having so obtained them and received payment of the fees or premiums exacted, 
they are bound either to furnish the indemnity the state has authorized them to furnish or de- 
cline so to do within such reasonable time as will enable them to act intelligently and advisedly 
thereon or suffer the consequences flowing from their neglect to do so.” Duffie v. Bankers’ Life 
Assn., 160 Iowa 19, 139 N.W. 1087 (1913), 46 L.R.A. (N.S.) 25. 


9% De Ford v. New York Life Ins. Co., 75 Colo. 146, 224 Pac. 1049 (1924); Wilken v. Capital 
Fire Ins. Co., 99 Neb. 828, 157 N.W. 1021 (1916); Security Ins. Co. v. Cameron, 85 Okla. 171, 
205 Pac. 151 (1922), 27 A.L.R. 444; Columbian Nat. Life Ins. Co. v. Lemmons, 96 Okla. 228, 
222 Pac. 255 (1924); Stark v. Pioneer Cas. Co., 34 P. (2d) 731 (Cal. App. 1934); see Strand v. 
Bankers’ Life Ins. Co., 115 Neb. 357, 213 N.W. 349 (1927); Royal Neighbors of America v. 
Fortenberry, 214 Ala. 387, 107 So. 836 (1926). 

»* “Admitting all this, it is difficult to see the connection between the fact that the insurer 
enjoys a corporate franchise and its duty to act in a particular case. If the insurer were a per- 
son instead of a corporation, the duty to act would be the same under the same circumstances. 
In cases like this, the duty springs from the consensual acts of the parties and the surrounding 
circumstances rather than any specific provision of law applicable to the holder of the franchise 
as such.” Kukuska v. Home Mut. Hail-Tornado Ins. Co., 204 Wis. 166, 235 N.W. 403 (1931). 

% See Patterson, The Delivery of a Life Insurance Policy, 33 Harv. L. Rev. 189, 216 (1919). 


%3 “Every corporation has a franchise from the state, but it never has been thought that 
that fact changes as to corporations the elementary rule of the law of contracts and requires 
that corporations shall accept or reject offers to enter into contracts within a reasonable time, 
whereas individuals are not similarly restricted. The franchise but gives to a corporation the 
right to transact business as an individual might, and subject to the same rules which govern 
individuals.” Munger v. Equitable Life Assur. Soc., 2 F. Supp. 914, 917 (D.C. Mo. 1933). 
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and should impose no more duty to act without delay upon applications 
than would be required of a bank receiving a request for a loan.™ 


VII. BUSINESS AFFECTED WITH A PUBLIC INTEREST 


Associated with the concept of a duty imposed by the franchise is the 
contention, also advanced in the Duffie case, and repeated in later deci- 
sions,® that insurance is a business so affected with a public interest that 
the company is under a public obligation to act promptly. The public 
interest is beyond dispute. There is no doubt that it will sustain the 
constitutionality of legislation regulating the conduct of the business.” 
A statute which requires the company to act upon applications within a 
reasonable time would be constitutional.®’ But such regulation is based 
upon the police power, the exercise of which is exclusively for the legisla- 
ture, and not for the courts; and the courts cannot impose a duty upon 
insurers because the legislature might do so.%* The fact that the legisla- 
ture has passed no such statute indicates, if anything, an intent that no 
such obligation shall be imposed.” Banking is affected with a public in- 


%4 “The fact that the insurance companies are granted a franchise to do business in this 
state does not and should not impose upon them the duty to consider promptly all who offer to 
them the risk of insuring their lives, no more than would be required of a bank to lend money 
promptly to all who should make application and suffer loss while the bank was negligent in 
determining whether or not it would accept the offer and enter into a contract.” Savage v. 
Prudential Life Ins. Co., 154 Miss. 89, 121 So. 487 (1929). See also Swentusky v. Prudential 
Ins. Co., 116 Conn. 526, 165 Atl. 686 (1933); Miller v. Illinois Life Ins. Co., 255 Ill. App. 586 
(1930); American Life Ins. Co. v. Nabors (Tex. Comm. App. 1934) 76 S.W. (2d) 497. 

95 Wallace v. Hartford Fire Ins. Co., 31 Idaho 481, 174 Pac. 1009 (1918); De Ford v. New 
York Life Ins. Co., 75 Colo. 146, 224 Pac. 1049 (1924); Wilken v. Capital Fire Ins. Co., 99 Neb. 
828, 157 N.W. 1021 (1916); Fox v. Volunteer State Life Ins. Co., 185 N.C. 121, 116 S.E. 266 
(1923); Security Ins. Co. v. Cameron, 85 Okla. 171, 205 Pac. 151 (1922), 27 A-L.R. 444; 
Columbian Nat. Life Ins. Co. v. Lemmons, 96 Okla. 228, 222 Pac. 255 (1924); Brown v. Mis- 
souri State Life Ins. Co., 124 Okla. 155, 254 Pac. 7 (1927); Dyer v. Missouri State Life Ins. 
Co., 132 Wash. 378, 232 Pac. 346 (1925). 

9% Northwestern Nat. Life Ins. Co. v. Riggs, 203 U.S. 243 (1906), 7 Ann. Cas. 1104 (mis- 
representation); Whitfield v. Aetna Life Ins. Co., 205 U.S. 489 (1907) (suicide defense) ; Ger- 
man Alliance Ins. Co. v. Lewis, 233 U.S. 389 (1914), L.R.A. 1915C 1189 (rates); Hardware 
Dealers Mut. Fire Ins. Co. v. Glidden Co., 284 U.S. 151 (1931) (compulsory arbitration); 
O’Gorman & Young v. Hartford Fire Ins. Co., 282 U.S. 251 (1931) (commissions of agents). 

97 National Union Fire Ins. Co. v. Wanberg, 260 U.S. 71 (1922). 

%§ “State regulation of insurance companies has its basis in the police power and by no 
means in the public interest with which the insurance business is affected. The fact of public 
interest is not the source of that power, it but affects the locus of the boundary line limiting its 
exercise. And the police power is exclusively to be exercised by the Legislature, never by the 
judicial branch of government. The courts cannot impose a duty on insurance companies by 
virtue of a power which the courts do not possess and cannot exercise.” Munger v. Equitable 
Life Assur. Soc., 2 F. Supp. 914, 918 (D.C. Mo. 1933). 

99 “These very regulations, however, seem to the court to negative the claim of the plain- 
tiffs in this suit. By reason of the fact that they are quasi public corporations, the Legislature 
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terest, but it never has been suggested that a bank may be required to 
act promptly on a requested loan;*? employment is a matter of the great- 
est public interest, yet there is no duty to act without delay on an applica- 
tion for a job.** There is nothing in the business of insurance to call for 
any different rule.*** 


VIII. DUTY OF THE AGENT TO FORWARD THE APPLICATION 


The agent who takes the application does so in the course of his em- 
ployment. If he owes any duty to the applicant to exercise due care in 
dealing with it, and fails to do so—as by failure to forward it promptly— 
his negligence is chargeable to the company.'* The difficulty lies in find- 
ing any such duty. Early cases assumed it;? later ones have accepted 


has prescribed in certain respects what their duties are, particularly as regards the form of con- 
tract, but nowhere does the Legislature charge them with as broad a duty as the plaintiffs 
herein claim. Except with respect to such changes as have been made by legislative enactment, 
it does not appear that in our law there is any greater duty imposed upon the parties entering 
into an insurance contract than is required in other contracts.”” Weatherby v. Aetna Ins. Co., 
11 N.J.M. 435, 167 Atl. 877 (1933). 


100 Savage v. Prudential Life Ins. Co., 154 Miss. 89, 121 So. 487 (1929); Miller v. Illinois 
Life Ins. Co., 355 Ill. App. 586 (1930); 32 Mich. L. Rev. 395 (1934). 


tot “No reason is apparent why an insurance contract should be regarded as of any more 
interest to the public than a contract of employment. It is of as much importance to the public 
that a person and his dependents have support during his lifetime (by wages or salary) as that 
his beneficiaries have a competency (through insurance) after his death. Yet it has never been 
held that delay in passing upon an application for employment affected the public interest to 
the extent that it made the employer liable for all damages arising from such delay.” Thornton 
v. National Council Junior Order United American Mechanics, 110 W.Va. 412, 158 S.E. 507 
(1931). See also Raysor v. Berkeley Co. Ry. & Lumber Co., 26 S.C. 610, 2 S.E. 119 (1887); 
Hurley v. Eddingfield, 156 Ind. 416, 59 N.E. 1058 (1901) (physician). 


102 Swentusky v. Prudential Ins. Co., 116 Conn. 526, 165 Atl. 686 (1933); Schliep v. Com- 
mercial Cas. Ins. Co., 191 Minn. 479, 254 N.W. 618 (1934); American Life Ins. Co. v. Nabors, 
76 S.W. (2d) 497 (Tex. Comm. App. 1934). 


103 “Tf the agent only be considered, it is clear enough that he would be liable if his negligent 
retention of the application prevented its timely acceptance. Since he was merely the arm of 
the defendant, the obligation resting upon him was the obligation of the defendant. Therefore 
the duty of the defendant to secure prompt transmission of the application from the solicitor’s 
field to the central office is quite apparent.” Boyer v. State Farmers’ Mut. Hail Ins. Co., 86 
Kan. 442, 121 Pac. 329 (1912), 40 L.R.A. (N.S.) 164, Ann. Cas. 1915A 671. 

To the contrary is Four States Grocer Co. v. Wickendon, 217 S.W. 1103 (Tex. Civ. App. 
1919), holding that where a salesman took an order for three bales of duck and failed to for- 
ward it, his negligence was not chargeable to his employer, because “the employer was in no 
sense a party to the transaction of taking the order.” The case is criticized in 29 Yale L. J. 
673 (1920). 


14 Carter v. Manhattan Life Ins. Co., 11 Hawaii 69 (1897); Boyer v. State Farmers’ Mut. 
Hail Ins. Co., 86 Kan. 442, 121 Pac. 329 (1912), 40 L.R.A. (N.S.) 164, Ann. Cas. 1915A 671. 
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the assumption,” and the basis for it is clearly stated nowhere. It has 
been said that: 

there was sufficient danger to the plaintiff to be apprehended from delay in closing the 
transaction that a reasonably prudent business man, guided by the considerations 
which ordinarily regulate conduct, would have acted with diligence. 

But, as Mr. Funk has pointed out,'*’ this merely begs the question; re- 
gardless of the apprehension of danger to another, even a reasonably pru- 
dent business man is not required to act with diligence, unless he is under 
a legal duty to do so. It has been said ** that “equity considers that as 
done which ought to have been done’’; but this assumes that the company 
was under some obligation to take action, which is the thing to be 
proved,**® and is at best a poor reason for affording relief in a tort action 
at law. There has been mention™® of an “implied agreement” based on 
the agent’s receipt of the application and the premium; but it should be 
evident that they have been received by the agent as the representative 
of the company, and that he has assumed no obligations which the com- 
pany would not itself assume if the transaction had been direct."™ 


IX. THE AGENT AS TRUSTEE 


In a Nebraska case liability has been rested upon the principle that the 
agent, when he receives payment of the premium, becomes a trustee of the 
money, and “negligent or inexcusable delay on the part of a trustee is a 


wrong, if it deprives the beneficiary of the use of a trust fund which has 
served its purpose as such.’’*? Assuming that the agent has become a 
trustee, and that one of the agreed terms of the trust is that the money 


ts Wallace v. Hartford Fire Ins. Co., 31 Idaho 481, 174 Pac. 1009 (1918); Wilken v. Capital 
Fire Ins. Co., 99 Neb. 828, 157 N.W. 1021 (1916); Security Ins. Co. v. Cameron, 85 Okla. 171, 
205 Pac. 151 (1922), 27 A.L.R. 444; Dyer v. Missouri State Life Ins. Co., 132 Wash. 378, 232 
Pac. 346 (1925); Lewis v. Brotherhood of Locomotive Firemen and Enginemen, 220 Ala. 270, 
124 So. 889 (1929); cf. Fox v. Volunteer State Life Ins. Co., 185 N.C. 121, 116 S.E. 266 (1923). 

106 Boyer v. State Farmers’ Mut. Hail Ins. Co., 86 Kan. 442, 121 Pac. 329 (1912), 40 L.R.A. 
(N.S.) 164, Ann. Cas. 1915A 671. 

7 Funk, The Duty of an Insurer to Act Promptly on Applications, 75 Univ. Pa. L. Rev. 
207, 214 (1927). 

8 Carter v. Manhattan Life Ins. Co., 11 Hawaii 69 (1897); Stark v. Pioneer Cas. Co., 34 
P. (2d) 731 (Cal. App. 1934). 

109 See Munger v. Equitable Life Assur. Soc., 2 F. Supp. 914, 917 (D.C. Mo. 1933). 

™e Columbian Nat. Life Ins. Co. v. Lemmons, 95 Okla. 228, 222 Pac. 255 (1923); De Ford 
v. New York State Life Ins. Co., 75 Colo. 146, 224 Pac. 1049 (1924); Dyer v. Missouri State 
Life Ias. Co., 132 Wash. 378, 232 Pac. 346 (1925). Cf. Wallace v. Hartford Fire Ins. Co., 31 
Idaho 481, 174 Pac. 1009 (1918). 

™ See notes 73 to 85 supra inclusive, and text. 

™ Strand v. Bankers’ Life Ins. Co., 115 Neb. 357, 213 N.W. 349 (1927). Cf. also Fox v. 
Volunteer State Life Ins. Co., 185 N.C. 121, 116 S.E. 266 (1923), where the agent was said to be 


a “trustee” of the policy after it was issued, and the company held liable for his delay in de- 
livery. 
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will not be retained after a lapse of a reasonable time, if the application 
is not accepted, then the trust requires only that the payment be returned 
to the applicant; and its enforcement, which properly would be in equity 
rather than in a tort action at law, would appear to be limited to the 
restoration of the trust fund. It does not follow that there is any agree- 
ment to act on the application, or any responsibility for loss resulting 
from failure to do so."* The agent can be held to no greater duty than 
would rest upon the company if direct payment had been made. 


X. AFFIRMATIVE CONDUCT 


It has been suggested‘ that the duty of the agent to use care in dealing 
with the application may be based on the principle, familiar in negligence 
cases,"5 that one who enters upon an affirmative undertaking, to per- 
form a gratuitous service for another, is required to exercise reasonable 
care in performing it, to avoid injury to the beneficiary of the under- 
taking. The ancient distinction between nonfeasance and misfeasance 
finds support in cases involving brokers and others who undertake to pro- 
cure insurance. If there is nothing more than a voluntary promise, there 
is no obligation to carry it out ;* but once the defendant has entered upon 
the undertaking by some affirmative act, he may be liable for negligence if 
he abandons it, or fails to use proper care.’ Insurance agents who take 


applications, particularly where they receive premiums, may be said to 
have entered definitely upon a course of affirmative conduct, and be liable 
for misfeasance if they unreasonably delay. 


«3 “The declaration of the Supreme Court of Nebraska that the basis of the asserted duty, 
when an advance premium has been paid, is the obligation incumbent on a trustee faithfully to 
discharge his trust, assumes a trust agreement including an agreement, expressed or implied, 
that what has been paid will not be held indefinitely if the application is not accepted. If this 
be granted, the full duty of the trustee is to return the premium advanced. The further assump- 
tion that the trustee has agreed to act one way or the other on the application and has there- 
fore a contractual duty to act begs the whole question as to whether there is such a duty. 
Moreover, the enforcement of a trust, and the awarding of damages incidental to its violation, 
is for equity, not for a court of law.” Munger v. Equitable Life Assur. Soc., 2 F. Supp. 914, 
917 (D.C. Mo. 1933). 


4 Budge, C. J., concurring specially in Wallace v. Hartford Fire Ins. Co., 31 Idaho 481, 
174 Pac. 1009 (1918); 3 Minn. L. Rev. 53 (1918). 

"Ss Harper, Treatise on the Law of Torts, § 81, pp. 200-206 (1933); Bohlen, Studies in the 
Law of Torts, p. 80 (1926). 

"6 Thorne v. Deas, 4 Johns. (N.Y.) 84 (1809); Comfort v. McCorkle, 149 Misc. 826, 268 
N.Y.S. 192 (1933). 


™7 Siegel v. Spear & Co., 245 N.Y. 479, 138 N.E. 414 (1925), 26 A.L.R. 1205; Barile v. 
Wright, 256 N.Y. 1, 175 N.E. 351 (1931); Condon v. Exton-Hall Brokerage & Vessel Co., 80 
Misc. 369, 142 N.Y.S. 548 (1913); Backus v. Ames, 79 Minn. 145, 81 N.W. 766 (1900); Cris- 
well v. Riley, 5 Ind. App. 496, 30 N.E. 1101, 32 N.E. 814 (1892); Rezac v. Zima, 96 Kan. 752, 
153 Pac. 500 (1915), Ann. Cas. 1918B 1035; Evan L. Reed Mfg. Co. v. Wurts, 187 Ill. App. 
378 (1914). 
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This argument is entitled to respect. The objection to it would appear 
to be, that in the broker cases the one who undertakes to procure insur- 
ance is assuming a voluntary agency for the plaintiff, and so owes him a 
duty to protect him by proper care. At least he is not a hostile party, or 
dealing at arm’s length. But the insurance agent here is not the agent of 
the applicant, or primarily responsible to him. He is the agent of the 
company, and his undertaking is that of the company. 

Whether or not he owes a duty to act promptly on the application depends on just 
the same considerations as whether the company owes any duty to act on the proposal 
within a reasonable time.™ 

It never has been held that the rule as to affirmative undertakings ex- 
tends to the offeree who is dilatory in dealing with an offer,® and there 
would appear to be no reason why it should extend to his agents. 


Even assuming that it can be established, upon one or another of the 
foregoing theories, that the insurance company has violated a duty to 
the applicant, other difficulties remain. It is not at all clear that the de- 
fendant’s negligence has been the proximate cause of any injury to the 
plaintiff. It would be absurd to say that the company has caused the 
actual loss which has occurred. At most it has caused the applicant to re- 
main uninsured. Notwithstanding some occasional confusion in the 
cases,'”° it seems clear that the insurance of which he has been deprived 
is not that which might have been written by the defendant company, 
since he had no right to assume that his application would be accepted. 
If anything, he has lost the opportunity, or expectancy, of obtaining in- 
surance from another company.’ Granted that this is a legal right, or 
interest, what is its value? Normally very little, since the premium he 
must pay for insurance will equal its worth. The especial importance 
which the expectancy has for this plaintiff arises from the fact that he 
has suffered a loss; but for this the defendant is in no way responsible. 
Should such especial value be an element of damages? Suppose that A 
is negotiating with B for the sale of A’s horse, and C wrongfully persuades 
B not to enter into the contract. Thereafter A’s horse dies. C has inter- 
fered with an expectancy—should he pay for the loss of the horse? And 
is it even clear that the insurance company has deprived the applicant 


18 Funk, The Duty of an Insurer to Act Promptly on Applications, 75 Univ. Pa. L. Rev. 
207, 219 (1927). 

19 See Swentusky v. Prudential Ins. Co., 116 Conn. 526, 533, 165 Atl. 686, 688 (1933). 

10 See Winn v. John Hancock Mut. Life Ins. Co., 216 Iowa 1249, 250 N.W. 459 (1933); 
Fox v. Volunteer State Life Ins. Co., 185 N.C. 121, 116 S.E. 266 (1923). 

™ Duffie v. Bankers’ Life Assn., 160 Iowa 19, 139 N.W. 1087 (1913), 46 L.R.A. (N.S.) 25; 
Strand v. Bankers’ Life Ins. Co., 115 Neb. 357, 213 N.W. 349 (1927); Wallace v. Metropolitan 
Life Ins. Co., 212 Wis. 346, 248 N.W. 435 (1933); Behnke v. Standard Acc. Ins. Co., 41 F. (2d) 
696 (C.C.A. 7th 1930). 
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of his expectancy? He might obtain other insurance even yet, if no loss 
had occurred, and defendant has not caused the loss."*” 

But even if we are to regard the defendant’s conduct as creating the 
risk of “loss without insurance,” it would seem that the applicant should 
be required to exercise reasonable care for his own protection. The com- 
pany has delayed an unreasonable length of time. The applicant has an 
equal interest in the fate of the application. Unless he has at least made 
inquiry of the agent, and received assurances that the matter would be 
taken care of, can it be said that his failure to withdraw his offer and seek 
other insurance is caused by the defendant’s delay, or by anything but 
his own willingness to afford additional time for consideration?™* It 
should at least appear, not only that he was eligible for insurance,’* but 
that after the lapse of a reasonable time he was in fact induced by the 
company’s conduct to forego a possible attempt to obtain it elsewhere.**s 
There is an astonishing lack of any such evidence in the cases imposing 
liability. 

Finally, in the case of life insurance, there is the problem of the party 
who is to bring the action. The applicant, to whom any duty primarily 
was owing, is dead. The beneficiary, who is the one party with any real 
expectancy of getting the money, is almost unanimously denied recov- 
ery,’* upon the ground that the company has no relations with him, and 

1 “Certainly then his ability to procure insurance has been terminated, but is that in- 
ability to procure insurance proximately caused by the inaction of the company so that that 
could be considered in determining the measure of A’s damages by such inaction? I think A’s 
inability then to procure insurance is proximately caused by his death, and not by the inaction 
of the company on his application for insurance. The damages, if any, which he had before he 
met with accident certainly cannot all at once be multiplied a hundred fold by an event for 
which the company is not responsible and having no causal connection with its inaction on his 


application for insurance.” Munger v. Equitable Life Assur. Soc., 2 F. Supp. 914, 920 (D.C. 
Mo. 1933). 


3 See Insurance Co. v. Johnson, 23 Pa. 72 (1854); Alabama Gold Life Ins. Co. v. Mayes, 
61 Ala. 163 (1878); Royal Ins. Co. v. Beatty, 119 Pa. St. 6, 12 Atl. 607 (1888); Winchell v. 
Towa State Ins. Co., 103 Iowa 189, 72 N.W. 503 (1897); Savage v. Prudential Life Ins. Co., 
154 Miss. 89, 121 So. 487 (1929); Munger v. Equitable Life Assur. Soc., 2 F. Supp. 914 (D.C. 
Mo. 1933). Cf. Lamb v. Mechanics’ Ins. Co., 122 Kan. 352, 252 Pac. 213 (1927); Moon v. Cen- 
tral States Fire Ins. Co., 138 Kan. 83, 23 P. (2d) 444 (1933). 


"4 There is general agreement that if the applicant was not an acceptable risk, there is no 
liability upon the company. Northwestern Mut. Life Ins. Co. v. Neafus, 145 Ky. 563, 140 S.W. 
1026 (1911); Dorman v. Connecticut Fire Ins. Co., 41 Okla. 509, 139 Pac. 262 (1914); Gon- 
soulin v. Equitable. Life Assur. Soc., 152 La. 865, 94 So. 424 (1922); Moon v. Central States 
Fire Ins. Co., 138 Kan. 83, 23 P. (2d) 444 (1933); Wallace v. Metropolitan Life Ins. Co., 212 
Wis. 346, 248 N.W. 435 (1933); Weaver v. West Coast Life Ins. Co., 42 P. (2d) 729 (Mont. 
1935); see Behnke v. Standard Acc. Ins. Co., 41 F. (2d) 696 (C.C.A. 7th 1930). 

15 Wallace v. Metropolitan Life Ins. Co., 212 Wis. 346, 248 N.W. 435 (1933); see Behnke v. 
Standard Acc. Ins. Co., 41 F. (2d) 696 (C.C.A. 7th 1930). 

= Royal Neighbors of America v. Fortenberry, 214 Ala. 387, 107 So. 846 (1926); Veser v. 
Guardian Life Ins. Co., 44 Ohio App. 293, 185 N.E. 565 (1932); Stray v. Western States Life 















58 THE UNIVERSITY OF CHICAGO LAW REVIEW 





its duty did not extend to him.'*”’ If the administrator of the decedent’s 
estate is to bring the action, it must be because some right of the decedent 
has survived, for obviously the cause of action has accrued before death, 
and the estate has suffered no new injury after death. If the action is in 
tort,’* the problem is to find some statute which will permit it to sur- 
vive.”? In any event, it would seem that the estate should recover nothing 
more than nominal damages, since the prospective insurance money would 
not be payable to the estate, and the defendant has not caused the actual 
loss.*3° 

The infinite variety of these legal theories, not yet withered by age or 
made stale by custom, suggests that there is no real logical basis for lia- 
bility, and that the recent cases which have denied it'* are those which 
ultimately will be followed."* If there is “‘a great need for the courts to 


Ins. Co., 163 Wash. 329, 300 Pac. 1046 (1931); Forck v. Prudential Ins. Co., 66 S.W. (2d) 983 
(Mo. App. 1933). See also Duffie v. Bankers’ Life Assn., 160 Iowa 19, 139 N.W. 1087 (1913), 
46 L.R.A. (N.S.) 25; De Ford v. New York Life Ins. Co., 75 Colo. 146, 224 Pac. 1049 (1924). 
Cf. Miller v. Illinois Life Ins. Co., 255 Ill. App. 586 (1930). 

»7 Both Funk, The Duty of an Insurer to Act Promptly on Applications, 75 Univ. Pa. L. 
Rev. 207, 225 (1927), and Parkhill, Effect of Delay in Acting upon an Application for Insur- 
ance, 7 Fla. Bar Assn. J. 219, 224 (1934), argue in favor of a recovery by the beneficiary, upon 
the ground that the “expectancy” of insurance protection is really in him, and that as a third 
party beneficiary of the prospective contract, he is entitled to relief. There is no support for 
this conclusion except a dictum in Thornton v. National Council Junior Order United American 
Mechanics, 110 W.Va. 412, 158 S.E. 507 (1931), and an overruled decision in Texas. American 
Life Ins. Co. v. Nabors, 48 S.W. (2d) 459 (Tex. Civ. App. 1932), reversed in 76 S.W. (2d) 497 
(Tex. Comm. App. 1934). 

8 Hence the attempt to base the tort action upon a duty arising out of an implied contract. 
Columbian Nat. Life Ins. Co. v. Lemmons, 96 Okla. 228, 222 Pac. 255 (1923); Dyer v. Mis- 
souri State Life Ins. Co., 132 Wash. 378, 232 Pac. 346 (1925). 

29 The Colorado statute quite clearly provides for survival. De Ford v. New York Life Ins. 
Co., 75 Colo. 146, 224 Pac. 1049 (1924). Also apparently that of Iowa. Iowa, Code (1924), 
§ 10957; Duffie v. Bankers’ Life Assn., 160 Iowa 19, 193 N.W. 1087 (1913), 46 L.R.A. (N.S.) 25. 
The statutes of Oklahoma and Washington apparently contemplate the survival only of ac- 
tions based on contract. Columbian Nat. Life Ins. Co. v. Lemmons, 96 Okla. 228, 222 Pac. 
255 (1923); Dyer v. Missouri State Life Ins. Co., 132 Wash. 378, 232 Pac. 346 (1925). The Mis- 
souri statute has been construed not to permit survival. Munger v. Equitable Life Assur. Soc., 
2 F. Supp. 914 (D.C. Mo. 1933). In general, actions for torts other than personal torts may 
survive, 3 Schouler, Law of Wills, Executors and Administrators § 2188, p. 2080 (6th ed. 1923); 
but there is no common law precedent for the survival of such an action as this, and the matter 
would seem to be controlled entirely by the wording of the statute. 


13° Thornton v. National Council Junior Order United American Mechanics, 110 W.Va. 412, 
158 S.E. 507 (1931); Funk, The Duty of an Insurer to Act Promptly on Applications, 75 Univ. 
Pa. L. Rev. 207 (1927). Cf. Bradley v. Federal Life Ins. Co., 295 Ill. 381, 129 N.E. 171 (1920). 

13 See note 4, supra. 

1# The prediction of Funk, The Duty of an Insurer to Act Promptly on Applications, 75 
Univ. Pa. L. Rev. 207, 226 (1927), that “if a survey be made in years hence, it will be found 
that the insurer, in the majority of instances, will have been required to answer in damages for 
its negligent delay,” does not appear to have been borne out, at least in the later cases. 
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recognize the position of guardianship occupied by the insurer in society 
and to endow the insurer with a responsibility for efficient action greater 
than is required of the corner grocer,”** it should at least be done out- 
right by judicial fiat, instead of warping established concepts to produce 
a “novel, interesting and rather surprising’ result. It would perhaps 
be better still to leave such legislation where it properly belongs,* and 
to solve the problem by the passage of statutes similar in character to 
that of North Dakota.** 

If such a statute is to be proposed, it would seem that it should begin 
by fixing a definite period within which the insurance company shall be 
required to communicate its acceptance or rejection of the application. 
A provision for a “reasonable time’’*’ is a mere invitation to litigation. 
The time might vary with the type of insurance: hail insurance might very 
well require no more than twenty-four hours,”* while fire insurance, where 
investigation may be necessary, might require at least a week, while life 
insurance might call for as much as a month.”° Since virtually all of the 
decisions imposing liability have involved a prepayment of the premium,**° 
the statute might perhaps be limited to cases where some advance pay- 


133 Note, 40 Yale L. J. 121, 127 (1930); note, 13 B. U. L. Rev. 734 (1933). 
134 Vance, Handbook of the Law of Insurance § 64, p. 190 (2d ed. 1930). 


138 “Tt is apparent that if liability is here to be imposed in an action ex delicto, this court will 
be compelled to engage in judicial legislation. If and when it is desired to impose upon in- 
surers additional burdens or requirements, the same should come through the legislative de- 
partment of the government, and not by virtue of judge-made law.” Olson, J., in Schliep v. 
Commercial Cas. Ins. Co., 191 Minn. 479, 488, 254 N.W. 618 (1934). 

“Now, when the mills, called Parliaments and Congresses and Legislatures, grind out new 
laws unceasingly to meet the real or imagined demands of changed and changing times, courts 
may well restrain themselves to the discharge of their true function, the interpretation of the 
law that is, not the making of the law as it should be. As for myself, proceeding super antiquas 
vias, I shall not say that because there ought to be a law requiring an insurance company to 
act within a reasonable time on an application for insurance, therefore that is the law.” Otis, J., 
in Munger v. Equitable Life Assur. Soc., 2 F. Supp. 914, 917, 198 (D.C. Mo. 1933). 


136 y N.D. Comp. L. (1913), § 4902, held constitutional in Wanberg v. National Union Fire 
Ins. Co., 46 N.D. 369, 179 N.W. 660 (1920); National Union Fire Ins. Co. v. Wanberg, 260 
U.S. 71 (1922). The statute requires all writers of hail insurance to act upon applications with- 
in twenty-four hours. 

137 Proposed in note, 10 Wis. L. Rev. 289 (1935). 

38 The North Dakota statute allows twenty-four hours (see note 136, supra). In Boyer v. 
State Farmers’ Mut. Hail Ins. Co., 86 Kan. 442, 121 Pac. 329 (1912), 40 L.R.A. (N.S.) 164, 
Ann. Cas. 1915A 671, a finding that a delay of three days in forwarding the application was un- 
reasonable, was upheld. 

139 In Harp v. Grangers Mut. Fire Ins. Co., 49 Md. 307 (1878); Evans v. International Life 
Ins. Co., 122 Kan. 264, 252 Pac. 266 (1927); Meyer v. Central States Life Ins. Co., 103 Neb. 
640, 173 N.W. 578 (1919); and Winn v. John Hancock Mut. Life Ins. Co., 216 Iowa 1249, 250 
N.W. 459 (1933), delays approaching a month were held to furnish no evidence of negligence. 

14° Metropolitan Life Ins. Co. v. Brady, 95 Ind. App. 564, 174 N.E. 99 (1932); Dunne v. 
Western Nat. Life Ins. Co., 35 Wyo. 59, 246 Pac. 246 (1926). 
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ment has been made, upon the ground that there is little likelihood that 
the applicant will be misled by the belief that he is certain to receive pro- 
tection, unless he has paid for it; but this may be debatable.'* The lia- 
bility of the insurer might properly be limited to losses occurring before 
the applicant has a reasonable opportunity to obtain other insurance,’ 
or within a definite period after the expiration of the time for action. In 
the case of life insurance, the action should be vested in the beneficiary," 
to avoid the possibility that the proceeds will go to satisfy creditors, or 
be distributed to other parties." 

Such a statute would deprive insurance companies of the possibility, 
which seems now to be open to them,'* of inserting in the application an 
express provision that, if the offer is not accepted within a definite time, 
it shall be deemed to have been rejected.’ At present, there seems to be 
no reason why such a provision should not protect the company against 
liability."47 In violation of a statute, it could of course have no effect."* 

4 See note, 10 Wis. L. Rev. 289 (1935). 


1 Note, 10 Wis. L. Rev. 289 (1935). The proposed wording is: “Whenever any person 
shall be damaged, whether by reason of the company’s unreasonable failure to accept or reject 
an application before a loss occurs, or whether by reason of such unreasonable delay the appli- 
cant has not had opportunity to amend his application or to insure elsewhere before such loss 


occurs, the company shall be liable as though the application had been accepted, but the policy 
not yet delivered.” 


43 Note, 10 Wis. L. Rev. 292 (1935). The proposed wording is: “In the case of life insur- 
ance, the right to recover under this section shall vest in the same person or persons as though 
the policy had been issued at the time of the applicant’s death.” 

44 In In re Coughlin’s Estate, 53 N.D. 188, 205 N.W. 14 (1925), the proceeds were held ex- 
empt, under a statute providing that the “avails” of an insurance policy should not be subject 
to the debts of the deceased. It does not follow that the same result would be reached under a 
less liberal wording. 

+48 See Jones, Tort or No Tort, 56 Chi. Leg. N. 366 (1924), 2 Proceedings Assn. of Life Ins. 
Counsel 389; Funk, The Duty of an Insurer to Act Promptly on Applications, 75 Univ. Pa. L. 
Rev. 207, 225 (1927). 

146 The clause proposed by Jones (see note 145, supra) is as follows: “The Company shall be 
entitled to days from the date of this application within which to consider and act upon 
same; and if a policy has not been received by me, or if I have not received notice of the ap- 
proval or rejection of this application within that period, then this application will be deemed 
to have been declined by the Company.” 

«47 See Stilwell v. Covenant Mut. Life Ins. Co., 83 Mo. App. 215 (1900). Cf. the provision in 
Stearns v. Merchants’ Life & Cas. Co., 38 N.D. 524, 165 N.W. 568 (1917), providing for the 
return of the premium paid within twenty days if the policy was not issued, which was held 
to give the Company an option to decline within twenty days. 

Funk, The Duty of an Insurer to Act Promptly upon an Application, 75 Univ. Pa. L. Rev. 
207, 225 (1927), considers that such a clause would not protect the company against liability 
for loss occurring within the stated period, if it could be shown that the company could have 
acted earlier but failed to do so. 

48 Wanberg v. National Union Fire Ins. Co., 46 N.D. 369, 179 N.W. 660 (1920); National 
Union Fire Ins. Co. v. Wanberg, 260 U.S. 71 (1922). 
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NEW FRASIER-LEMKE FARM RELIEF ACT 


N MAY 27, 1935, in Louisville Joint Stock Land Bank v. Radford, 

() the United States Supreme Court held unconstitutional as vio- 

lating the due process clause of the Fifth Amendment subsection s 

of section 75 of the Bankruptcy Act, the first Frasier-Lemke Farm Re- 

lief Act. On August 28th, 1935, a new subsection s was approved,’ obvi- 

ously designed to remedy the principal features of the original Act which 
the Supreme Court had criticized. 

The most striking of these features was the provision permitting the 
farmer to retain his farm free from the entire mortgage upon the payment 
of its appraised value, though less than the amount of the mortgage debt. 
This provision had been a principal object of criticism in Mr. Justice 
Brandeis’ opinion in the Radford case. The new act contains similar pro- 
visions,’ but emasculates them with the proviso “That upon request in 
writing by any secured creditor or creditors the court shall order the 
property upon which secured creditors have a lien to be sold at public 
auction.”* The mortgagee’s power to bid at such auction and to use the 
mortgage debt in payment of his bid’ makes it possible for him to take 
over the property rather than to accept an amount less than the total in- 
debtedness. This provision for an auction sale is coupled with a ninety- 
day redemption provision similar to the Illinois redemption statute® in 
that the farmer may redeem by paying the sale price plus interest. 

The proviso just discussed removes the “scaling down” feature of the 
original act’ and leaves the act, so far as its compulsory operation is con- 

* These articles were prepared under the direction of Professor Kenneth C. Sears, with the 
collaboration of the following members of the University of Chicago Law School faculty: 


William L. Eagleton, Charles O. Gregory, Wilber G. Katz, E. W. Puttkammer, and Malcolm 
P. Sharp. 

¥ 295 U.S. 555, 55 Sup. Ct. 854 (1935). ?P. L. No. 384, 74th Cong., rst sess. 

3 Where formerly it was provided that the “fair and reasonable value” referred to was “not 
necessarily the market value at the time of such appraisal” (par. 1), the property is now re- 
quired to be appraised “at its then fair and reasonable market value” (introductory paragraph 
of subsec. s). 

4 Par. 3. 5 Except, of course, to the extent of expenses of the sale, etc. 

6 Til. Rev. Stat. 1935, c. 77, § 18. 

7 The new act also provides that the possession continued in the debtor shal] be “subject to 
all existing mortgages, liens, pledges, or incumbrances.” Par. 1, 
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cerned, a moratory measure.* The moratory features, furthermore, are 
now less drastic than under the original Frasier-Lemke Act. Where the 
original act provided for a five-year stay the present act substitutes three 
years, and the emergency clause provides that “‘if in the judgment of the 
court such emergency ceases to exist in its locality, then the court, in its 
discretion, may shorten the stay of proceedings herein provided for.’”’® As 
before, the farmer may remain in possession upon paying a “reasonable 
rental,’’*® but 


the court, in its discretion, if it deems it necessary to protect the creditors from loss 

. , and/or to secure the security, . . . . may, in addition to the rental, require 
payments on the principal .. . . , quarterly, semiannually, or annually, not incon- 
sistent with the protection of the rights of creditors and the debtor’s ability to pay, 
with a view to his financial rehabilitation. 

All of these provisions show a study on the part of the draftsmen not 
only of the opinion in the Radford case but also of the decisions with re- 
spect to state mortgage moratoria."* While the latter cases were decided 
under the impairment of contracts clause,** and while the federal govern- 
ment in the exercise of its bankruptcy power may, of course, impair con- 
tractual obligations, there are indications in the Radford opinion that the 
considerations determining whether bankruptcy legislation not only im- 
pairs the obligation of contracts but is so arbitrary as to violate the Fifth 
Amendment are, perhaps paradoxically, similar to the considerations de- 


termining whether a state moratory measure so drastically affects remedies 
as to constitute an impairment of obligation.” 


W. G. K. 


8 In Continental Ill. Nat. Bank & Trust Co. v. Chicago, R. I. & P. Ry., 55 Sup. Ct. so5 
(1935), temporary injunctive relief against the sale of security pledged by the debtor was 
sustained. 

® Par. 6. One district judge has intimated that this provision is unconstitutional for want 
of territorial uniformity. J re Slaughter, C. C. H. Bankr. Service, par. 3621 (N.D. Tex., Oct. 
12, 1935). 


© It is provided that “the amount and kind of such rental (is) to be the usual customary 
rental in the community . . . . based upon the rental value, net income, and earning capacity 
of the property.” Par. 2. 


™ Par. 2. 


Home Building & Loan Assn. v. Blaisdell, 290 U.S. 398, 54 Sup. Ct. 231 (1934); W. B. 
Worthen Co. v. Thomas, 292 U.S. 426, 54 Sup. Ct. 816 (1934); W. B. Worthen Co. v. Kav- 
enaugh, 295 U.S. 56, 55 Sup. Ct. 555 (1935). 

13 U.S. Const., Art. I, § ro. 


“In re Young, C. C. H. Bankr. Service, par. 3658 (S.D. Ill., Oct. 21, 1935). The Circuit 
Court of Appeals for the Seventh Circuit, however, has recently held the amended subsection s 
unconstitutional, on the ground that the bankruptcy power cannot affect “property rights,” at 
least after a foreclosure judgment. Jn re Lowman, C. C. H. Bankr. Service, par. 3680 (C. C. A. 
7th., Nov. 15, 1935). Accord: In re Young, id., par. 3658 (S.D. Ill., Oct. 21, 1935). Contra: In 
re Slaughter, supra note 9. 
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AMENDMENTS TO RAILROAD REORGANIZATION ACT 


Section 77 of the Bankruptcy Act, the railroad reorganization act, 
enacted during the last days of the Hoover administration, became the 
subject of considerable criticism, particularly by writers attacking the 
control of reorganizations by investment bankers and railroad officials." 
Many of these criticisms were heeded in the elaborate revision of Section 
77, approved August 27, 1935.2, Recommendations for such a revision had 
been presented to Congress by the Federal Coordinator of Railroads, Jo- 
seph B. Eastman. A number of important changes are introduced and the 
revision is of interest to the reorganization bar not only because of the 
importance of railroad reorganizations but because of the possibility that 
some of the new features may later be introduced in Section 77B, applica- 
ble to the reorganization of corporations generally. 

Section 77 formerly left the appointment of a trustee or trustees to the 
discretion of the judge, and required that if any be appointed it be from a 
panel previously selected by the Interstate Commerce Commission. The 
appointment of one or more trustees is now mandatory and is made sub- 
ject to ratification by the commission.‘ Judge Wilkerson, of the District 
Court for the Northern District of Illinois, is reported to have questioned 
the validity of this latter provision.’ The amendment also provides that 
if a trustee is appointed who within one year has been an officer, director, 
or employee of the railroad the judge must appoint another trustee with- 
out such affiliation.® The new act provides that the judge shall direct the 
trustee to report to him any facts concerning fraud, mismanagement, etc., 
as a consequence of which the railroad may have a cause of action for 
damages.’ This provision recalls Lowenthal’s bitter attack upon the 
friendly character of the 1925 reorganization of the Milwaukee road as 
having whitewashed the previous management.*® 

A new provision is inserted, making the process of the federal courts 
run throughout the country and requiring the United States Supreme 

* See especially Lowenthal, The Railroad Reorganization Act, 47 Harv. L. Rev. 18 (1933); 
Weiner, Reorganization under Section 77: A Comment, 33 Col. L. Rev. 834 (1933). 

2P. L. no. 381, 74th Cong. 1st Sess. 3 Subsec. (c). 4 Subsec. (c)(1). 

5 Chicago Herald & Examiner, Sept. 25, 1935. 


6 In appointing a trustee for the Chicago & Northwestern Railroad Co., Judge Barnes, of 
the District Court for the Northern District of Illinois, is reported to have voiced regrets that 
Section 77 required the appointment of a trustee, and that since he preferred not to appoint 
more than one trustee in order to minimize delays and expense, he was led to appoint a trustee 
with no prior connection with the railroad. Chicago Herald & Examiner, Oct. 2, 1935. 


7 Subsec. (c)(9). ® See Lowenthal, The Investor Pays (1933). 
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Court to promulgate rules relating to service of process as well as other 
rules under the section.° 

On the important strategic question of access to lists of security hold- 
ers, while the prior act required the railroad or its trustee to file lists of 
creditors and shareholders,*® doubts had arisen as to the power of the 
court to require the production of lists in the possession of others, notably 
investment banking houses and protective committees. Express provision 
has been inserted vesting such power in the court.” 

Important changes are introduced as to the time and manner of the 
submission of reorganization plans. Formerly the submission was to be 
made after the Interstate Commerce Commission had held a hearing and 
approved the plan, but before consideration of the plan by the court.” 
Now the submission is to be made only after the court has approved the 
plan."* This provision was undoubtedly prepared with a view to promot- 
ing more thorough and independent consideration of the plan by the 
judge, requiring him to pass upon the plan before there have been mar- 
shalled behind it the votes of substantial majorities. The prior approval 
by the court as well as by the Interstate Commerce Commission should 
prove of substantial aid in securing promptly the necessary assents. Sub- 
mission of the plan to security holders is now to be made by the commis- 
sion, and the commission is given elaborate jurisdiction over protective 
committees and the solicitation of deposits, proxies, and assents."4 The 
commission is authorized to make such rules and regulations in this con- 
nection ‘“‘as it deems necessary or desirable to promote the public interest 
and to insure proper practices in the representation of creditors and stock- 
holders.” 

What doubt has arisen as to the proper classification of claims for pur- 
poses of voting on plans will hardly be removed by the new provision to 
the effect that the court “shall not provide for separate classification un- 
less there be substantial differences in priorities, claims, or interests.’’s 
Trustees unde: bond indentures are expressly authorized to file claims on 
behalf of the holders of bonds, but authority to vote in their behalf on 
reorganization plans is expressly negatived.” 

Where formerly holders of two-thirds of all claims of each class and 
holders of two-thirds of all shares of each class were required to assent 


» Subsec. (a). t© Subsec. (c). 1 Subsec. (c)(5). ™ Subsec. (d). 

*3 Subsec. (e). This change is in line with a criticism of the previous act voiced in Frank, 
Some Realistic Reflections on Some Aspects of Corporate Reorganization, 19 Va. L. Rev. 608, 
715 (1933). 

4 Subsec. (p). *s Subsec. (c)(7). %6 Tbid. 
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before the plan might be confirmed,” it is now provided that two-thirds of 
those of each class who vote is sufficient.** Furthermore, the act author- 
izes the judge to confirm the plan even if it has not been so accepted if 
he finds 
that it makes adequate provision for fair and equitable treatment for the interests or 
claims of those rejecting it; (and) that such rejection is not reasonably justified in the 
light of the respective rights and interests of those rejecting it and all the relevant 
SUMBS 0.0 «0 

The new provisions incorporating criteria for the determination of 
sound and fair reorganization plans seem to be of little help. It is provided 
that a plan must provide ‘‘adequate coverage”’ for fixed charges, after due 
consideration of the “probable prospective earnings of the property in the 
light of its earnings experience and all other relevant facts.’’*® Fears as to 
the effect in reorganization cases of valuations by the commission under 
the Interstate Commerce Act apparently inspired the provision that any 
valuation necessary in connection with the reorganization plan shall be 
on a basis which will give due consideration to the earning power of the property, past, 
present, and prospective In determining such value only such effect shall be 
given to the present cost of reproduction . . . . and the original cost of the property 


. . , ag may be required under the law of the land, in light of its earning power and 
all other relevant facts.” 


Students of reorganization who have struggled with the problem of 
Northern Pacific Ry. v. Boyd™ will find little comfort in the new provision 
that the judge must be satisfied that the plan “will conform to the re- 
quirements of the law of the land regarding the participation of the vari- 
ous classes of creditors and stockholders.’’? 


W. G. K. 


THE OIL COMPACT 


The Illinois legislature by an act approved July 10, 1935, made the state 
a party to the Interstate Compact to Conserve Oil and Gas. Each state, 
by becoming a party to the compact, agrees to enact specified measures 
for the conservation of oil and gas. Each state, furthermore, is to appoint 
one representative to the Interstate Oil Compact Commission, which may 
by vote of the majority in number and producing interest of the states, 
recommend further conservation measures to the states. It is recited that 
the purpose of the compact is not to authorize the states which become 

17 In the absence of certain types of provisions for dissenting classes. Subsecs. (e) and (g). 


18 Subsec. (e). 19 Subsec. (b)(4). 2 Subsec. (e). 
* 228 U.S. 482, 33 Sup. Ct. 554 (1913). 2 Subsec. (e). 





66 THE UNIVERSITY OF CHICAGO LAW REVIEW 


parties to it, to limit production for the purpose of “stabilizing” prices, 
creating a “monopoly,” or promoting “regimentation.”’ 

The Illinois act provides that the state’s ratification shall become effec- 
tive, and the compact provides that it shall become effective, when and 
only when three of the states of Texas, Oklahoma, California, Kansas, 
and New Mexico have ratified, and Congress has given its consent. After 
ratification by Texas, Oklahoma, Kansas, New Mexico, Colorado and 
Illinois, and consent by Congress, the President signed the Act of Con- 
gress giving consent on August 24, 1935. A commission has since been 
organized, with Gov. Marland of Oklahoma, one of the first supporters of 
the compact, as chairman. 

Both the terms of the legislation and the statements of Gov. Marland 
and other supporters of the compact have expressed the limited purpose 
which those who have promoted the compact have in mind. California has 
as yet not ratified the compact; and conditions in California have also led 
California producers to adopt a policy which threatens the interests of 
those members of the industry who are seeking commercial stability, as 
well as conservation. These circumstances are a reminder of the obvious 
practical difficulties which face efforts to secure any minimum of essential 
control by state agencies, with a theoretically desirable decentralization 
in place of federal control. 

M. P. S. 


CRIMINAL LAW 


Statutory changes directly or indirectly affecting criminal law were 
few and, in the main, unimportant, so far as the most recent sessions of 
both Congress and the Illinois Assembly were concerned. The former 
slightly broadened the offense of escape from custody, broadened the defi- 
nition of property in the offense of robbing federal custodians, so as to in- 
clude property not held as mail matter, and specifically added to the 
offense of obtaining mail by larceny or fraud, attempts so to do. The only 
new offense created was one providing that “whoever shall forge or 
counterfeit any postmarking stamp or impression thereof with intent to 
make it appear that such impression is a genuine postmark, or shall .. . . 
have in possession with intent to use or sell any forged or counterfeited 
postmarking stamp, die, plate, or engraving . . . . ” shall, etc. As to the 
scope of this new offense, the term “‘postmarking stamp” has apparently 
never received judicial definition. The term “postmark”’ is generally used 
to describe any mark officially placed on mail matter by postal employees. 
Thus it includes the marks meant to cancel the postage stamp and the 
marks indicative of the place and time of mailing, as well as other marks 
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for special contingencies or types of mail (e.g., registered mail). Thus a 
“postmarking stamp” would seem to be a handstamp or machine by 
which a postmark is affixed. This interpretation would tend to protect 
stamp collectors against forged cancellations, where the value of the 
stamp was enhanced by such cancellation. Unfortunately it becomes 
slightly questionable because of the reference to a “stamp, die, plate, or 
engraving,” as the process of engraving has, it is submitted, never been 
used for postmarking. Another guess, but, it is believed, a less plausible 
one," is that the bill was aimed against counterfeiting postage stamps, for 
the protection of collectors. If so it is a question whether ‘‘postmarking 
stamp”’ can in fact be interpreted to mean “postage stamp.” If it can, 
then does the latter term, when used in a federal statute apply only to 
United States stamps, or does it also include foreign issues? If the latter, 
another difficulty comes up. Unlike the practice of the United States, it is 
the practice of many foreign governments to provide only a very brief 
time after the appearance of a new issue, during which the old issue may 
be used to prepay postage. Thereafter the stamps of the old issue lose 
postal validity and for certain purposes cease to be regarded as ‘“‘stamps”’ 
by the issuing country. It is far from clear whether such “stamps” 
would be included in the offense. If they are not, the new legislation con- 
fers little protection beyond that conferred by existing law, as the counter- 
feiting of current stamps, readily obtainable at a foreign postoffice, if not 
already adequately covered by law, is in any event, for obvious commer- 
cial reasons, a very small menace to collectors. 

Turning to Illinois only two new statutes appear. By one of them man- 
slaughter is removed from the list of crimes for which offenders may not be 
placed on probation. It is understood that this was largely because in fact 
manslaughter convictions were so largely made up of involuntary man- 
slaughter cases against negligent automobile operators, where probation 
would frequently appear to be an excellent risk. The other item is only of 
an incidentally and indirectly criminal nature. It consists in the adoption 
of the Uniform Narcotic Drug Act, which prior to the beginning of the 
year had already been passed by ten other states, according to the figures 
of the Handbook of the Commissioners on Uniform State Laws. There are 
some slight changes from the language of the uniform act, some of which 
appear to have been inadvertent. The suggestion contained in a note to 
the uniform act that cannabis might be added to the list of narcotic drugs 
has been adopted. The uniform act contains no provision governing meth- 
ods of search, seizure, and forfeiture, but recommends that each state pro- 


* Less plausible because the subject seems already covered by U.S. Comp. Stat. § 10390 
(1917). 
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vide its own methods. Accordingly there have been added sections declar- 
ing illegally held drugs to be contraband, governing the issuance of search 
warrants, and authorizing certain searches without warrant. This last 
section will raise some interesting questions of constitutionality. Accord- 
ing to it, enforcement officers are empowered, “without a warrant, to 
enter and examine all buildings, vessels, cars, conveyances, vehicles or 
other structures or places, and to open and examine any box, barrel, par- 
cel, package or other receptacle in the possession of any common carrier, 
which they have reason to believe contains,” etc. Obviously the last 
quoted phrase may so far restrict the officers’ authority as to safeguard 
the validity of all that to which it applies. But does it apply to the entire 
provision just quoted, or only to the opening and examining of boxes, 
etc.? The latter construction would seem to be the easier, as the verb 
“contains,” being in the singular, can hardly be predicated with the plural 
nouns in the former clause. So construed there remains no express limita- 
tion on the right to enter and examine. Similarly obscure is the scope of 
the limitation “in the possession of any common carrier.”’ Does this 
phrase apply only to “‘any box,” etc., or also to “‘all buildings,” etc.? The 
second paragraph of the same section forbids hindering an officer in such 
entrance and examination, and in case of hindrance any license to deal in 
narcotics held by the hinderer shall be subject to revocation. Does this 
paragraph, then, so restrict the entire section as to save it, viz., by confin- 
ing its applicability and consequences to holders of licenses, who may 
merely be deprived of such licenses? But the language of the paragraph 
appears rather to suggest that the prohibition of hindering applies to all 
persons, licensees or not, with licensees undergoing the further possible 
disadvantage of a revocation of their privilege. This broader construc- 
tion is borne out by the reference, in paragraph one, to common carriers. 
As these can hardly be likely to hold licenses, it seems that the prohibitory 
language applies to all hindering persons, whether licensees or not. The 
second paragraph, therefore, seems to strengthen the inference that the 
first seeks to confer a general authority of entrance and search without 
restrictions. 
E. W. P. 


ANTI HEART BALM LEGISLATION* 
There are, no doubt, many instances of justifiable suits based on aliena- 
tion of affections, breach of promise, criminal conversation and seduction. 


*See for common-law background and complete discussion of the proposed and existing 
statutes, Feinsinger, Legislative Attack on “Heart Balm,” 33 Mich. L. Rev. 979 (1935) and 
Feinsinger, Current Legislation Affecting Breach of Promise to Marry, Alienation of Affections, 
and Related Actions, 10 Wis. L. Rev. 417 (1935). 
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But the legislators of several states apparently believe that most of such 
actions are either hold-ups or shake-downs, brought by scheming citizens 
who prefer the lucrative state of affairs on which their rights of action are 
founded to the domestic tranquillity and security for injury to which such 
actions afford compensation. Furthermore, many of such actions are 
brought or are threatened on the flimsiest of trumped-up and perjured 
evidence in the hope that the defendant will settle quietly rather than 
endure the humiliation of a public trial with the possibility of defeat and 
heavy damages at the hands of a jury. This is simply legalized blackmail 
and the legislators of several states, including Illinois, have put an end to 
such actions altogether as the only way of eliminating the sharp practices 
which have grown up around them. This measure denies recourse to those 
who might have just claims; but such persons must suffer in order to insure 
relief from these predatory abuses of the courts and the common law. 

The Indiana legislature began the movement to abolish these “heart 
balm” actions at the suggestion of the only woman member, Mrs. Roberta 
West Nicholson. Their act,’ designated as one to promote public morals, 
abolishes civil causes of action for alienation of affections, breach of 
promise to marry, criminal conversation and seduction of females aged 
twenty-one or more, excepting, of course, all causes of action already ac- 
crued. It attempts to deny efficacy to any future conduct of men and 
women in Indiana to give rise in any way to any of the abolished causes of 
action, in Indiana or elsewhere. And to clinch the matter effectively, it 
makes it a felony not only for either litigant or attorney “‘to file, cause 
to be filed, threaten to file, or threaten to cause to be filed’”’ any pleading 
of one of the abolished causes of action, whether it arose within or without 
the state, but also for anyone to induce another to settle such a claim by 
giving or promising anything of value or for anyone to receive anything 
of value in settlement of such a claim. Not only is a contract of settlement 
of such a claim unlawful, but the initiation of any suit based on its breach 
is a felony. 

The same act allows only sixty days within which already existing 
causes of action may be sued upon and out of what seems unnecessarily 
abundant caution, allows sixty days after the breach of any promise or 
contract to marry which exists at the time this statute came into effect, 
however remotely such breach may occur in the future. In addition this 
statute has extensive provisions governing the disclosure of the name of 
any corespondent in an action for divorce, separate maintenance, annul- 
ment of marriage, or for the custody of children. 


* Chapter 208, House Bill no. 138, approved March 13, 1935. 
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Sixteen days later a similar statute became law in New York.’ This 
statute declares that the remedies for enforcement of the actions in 
question: 
having been subjected to grave abuses, causing extreme annoyance, embarrassment, 
humiliation and pecuniary damage to many persons wholly innocent and free of any 
wrongdoing, who were merely the victims of circumstances, and such remedies having 
been exercised by unscrupulous persons for their unjust enrichment, and such remedies 
having furnished vehicles for the commission or attempted commission of crime and 
in many cases having resulted in the perpetration of fraud.’ 


public interest is best secured by abolishing the actions altogether. The 
statute is practically identical with that in Indiana except that it abolishes 
all civil actions arising from seduction, regardless of the age or sex of the 
plaintiff, and has no sections regulating the disclosure of the corespond- 
ent’s name in divorce and similar proceedings. 

Apparently the next state to adopt a statute of this sort was Michigan. 
The provisions of that statute‘ are substantially similar to those in the 
Indiana and New York laws, except that in Michigan, actions for the se- 
duction “‘of any person of the age of eighteen years or more”’ are abolished. 
Section one of the Michigan statute abolishes, among other things, “all 
civil causes of action for alienation of affections,” but in section two ap- 
pears the following qualification: 

Provided, however, that the provisions of this Act shall not apply to suits for aliena- 

tion of the affections of a husband or wife against a defendant who is a parent, brother, 
sister or person in loco parentis of the plaintiff’s spouse. 
This act regulates the disclosure of the corespondent’s name in divorce 
and similar actions just as the Indiana act does. In addition it fixes the 
period of limitations for existing causes of action at ninety days and abol- 
ishes body execution ‘“‘on any judgment heretofore rendered” based on any 
of the causes of action under discussion. The legislature must have in- 
tended this last provision to apply to future judgments as well, but its 
language failed to express such a purpose. 

The Illinois statute‘ finally became law without the signature of the 
governor, on July 1, 1935. This statute is substantially similar in effect 
to the others just discussed, although there are some formal differences. 
For instance, it does not abolish the causes of action for alienation of 
affections, etc., but only forbids the bringing of such actions, making it 
unlawful and a felony to file, cause to be filed, threaten to file or threaten 

* N.Y. Civil Practice Act 1935, Art. 2-A, §§ 61-a through 61-i, adopted March 29, 1935. 


3 Ibid., § 61-a. 4 Public Act no. 127, Acts of 1935, approved June 3, 1935. 
5 Ill. Rev. Stat. 1935, c. 38, §§ 58 (1)-58(6). 
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to cause to be filed any pleading or papers of this sort. Apparently the 
sponsor of this act had some misgivings, because on April 30, after the 
passing of the present act seemed certain, he introduced House Bill No. 
gog entitled, “A Bill for an Act to Abolish Certain Civil Causes of Ac- 
tion,’ namely, those upon which the bringing of an action was already 
forbidden by the Illinois statute under discussion. But the statute, as it 
finally appeared, must have been deemed sufficient, because this bill was 
tabled and has been heard of no more. 

The Illinois act differs from all of the others in not forbidding actions 
for seduction at all, although the bill as originally introduced did cover 
such actions. Whether or not the legislature was wise in retaining the 
civil action for seduction as it did is, of course, debatable. Offhand, such 
a course seems wiser than abolishing it entirely as the New York legisla- 
ture did. Since such an action is brought by the girl’s parent and not by 
herself and since it is probably not greatly abused anyhow, it would seem 
better to permit the action unless the girl in question is twenty-one or 
over, as in the Indiana act. If it were only a question of when a girl should 
decide for herself what her way of life shall be, perhaps the New York or 
Michigan statute is best. But a girl old enough to live her own personal 
life, although still under twenty-one, is nevertheless still a member of her 
parents’ family and has considerable influence on younger brothers and . 
sisters. Furthermore she is still a responsibility of her parent who may be 
somewhat interested in conserving at its utmost value the considerable 
investment of time, money and affection he has by that time usually made 
in her. Granting that a parent must accept what comes after his daughter 
has passed twenty-one and is “her own woman,” so to speak, most people 
probably feel that the parent deserves some compensation for the devalu- 
ation of what he may have been at considerable pains to create. On the 
whole, the Indiana legislation seems most desirable. 

Some concern may exist for the future of civil actions in New York for 
seduction at the instance of a girl under eighteen, the age below which 
she is deemed incapable of consenting to sexual intercourse. Such an ac- 
tion could be called one for assault and battery for rape, and as such be 
allowed, although such an action is frequently spoken of as a suit for se- 
duction. It seems fairly clear, however, that a statute such as New York’s 
is not intended to interfere with the civil action of a girl under the statu- 
tory age of consent. 

The Illinois act includes two sections regulating the disclosure of the 
corespondent’s name in divorce and similar types of actions. Whether 
these provisions are designed to protect the corespondent simply from un- 
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necessary publicity or from blackmail is uncertain; but the latter purpose 
seems to have been uppermost in the legislature’s mind, judging from the 


title of the statute and the stringency of the punishment for violation of 
these sections. 


Similar bills designed to abolish or regulate this so-called Heart Balm 
litigation have been introduced in California, Nebraska, New Jersey, 
Ohio and Washington, although it is not known whether such bills became 
law in any of these states. Inasmuch as the subject has had pretty wide- 
spread publicity, it is likely to come up with increasing frequency before 


legislatures generally and a growing list of statutes similar to the Illinois 
act is more or less inevitable.® 


In a statement to the Associated Press on May 10, Governor Horner 
said that he would like to veto the Heart Balm Bill on grounds that it was 
unconstitutional,’ but would permit it to become law without his signature 
in view of the number of supporters of the bill in the General Assembly. 

It is somewhat difficult to understand what part of the Illinois statute 
could possibly arouse the governor’s doubts as to its constitutionality. It 
certainly does not upset any existing property rights except the lucrative 
practice of lawyers making a specialty of such litigation, and it goes to 


® After this note went to press two additional recently published statutes were found by 
the writer. The first of these is a Pennsylvania act, approved June 22, 1935, cited as Act of 
General Assembly, no. 189; and the second is a New Jersey act approved June 27, 1935, and 
cited as Laws of 1935, c. 279. The New Jersey act is practically the same as that of New 
York. The Pennsylvania act, however, applies only to alienation of affections, making the 
same exceptions found in the Michigan statute, and to breach of promise to marry. Neither 
statute protects the corespondent in a divorce suit. 


7 As to constitutionality of this legislation generally, see Myers, Validity of Statutes Pro- 
hibiting Breach of Promise and Alienation Suits, 2 Ohio L. Rev. 146 (1935), and Hibschman, 
Can “Legal Blackmail” be Legally Outlawed?, 69 United States L. Rev. 474 (1935). This lat- 
ter article contains an excellent brief sketch of the common-law background of these statutes 
in which the author indicates the nature of the common-law rights which these statutes abolish. 
It then discusses at length the judicial disposition of various types of statutes abolishing com- 
mon-law remedies, the constitutionality of which was successfully assailed because they went 
too far. Mr. Hibschman believes that the anti heart balm statutes are also unconstitutional 
because they go too far. He believes that if the legislatures had abolished recovery for punitive 
damages in actions for breach of promise, alienation of affections, criminal conversation and 
seduction and had retained the actions for actual damages only, the evil of these actions as a 
means of legalized blackmail would have been constitutionally obviated. 

It seems, however, that Mr. Hibschman overlooks the nature of the actions abolished in 
these statutes and also the objective of the legislatures passing them. Many men would pay a 
great deal to avoid having any of such actions brought against them at all, whether for actual 
damages or for punitive damages; hence a threat to bring such a suit or actually initiating it 
would be sufficient to make many “come across” in order to keep their names in good odor. 
This is exactly what the legislatures have attempted to avoid and accounts for their making 


such threats or the actual filing of suit criminal instead of simply abolishing the common-law 
rights of action. 
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unnecessary extremes to avoid doing so. On the whole, the statute seems 
thoroughly in compliance with the Constitution, the only plausible objec- 
tion to it being that in forbidding these actions altogether, the legislature 
may deny legal recourse to people in great need thereof, who have really 


suffered damages, and who would not be using the suit simply for ex- 
tortion.® 


The New York provision entirely abolishing actions for seduction and 
the Michigan statute permitting such actions only when the girl is under 
eighteen, may be assailed in that they deprive the girl’s parent of a 
property right. But it is unlikely that such an attack would be successful. 
It is true that at common law the parent’s interest in such action has al- 
ways been termed a “property right,” but this has been changed in many 
states and everyone is aware that the parent was allowed substantial dam- 
ages for the personal wrong done to himself as head of the girl’s family. 
Even if abolishing the action for seduction is a deprivation of property, 
however, it might be justified as the only practical way to prevent the 
abuse of such action by litigants who are more interested in the extortion 
of money than in compensation for injury to such a right. 

On the whole the anti Heart Balm legislation must appeal to all mem- 
bers of the bar who believe in promoting social decency among citizens 
and in preserving the high ideals of the common law. 

Cc. 0. G. 


§ It is possible that Governor Horner’s objections have nothing to do with the merits of 
measures of the act itself, but are made on the belief that some subject is embraced in the act 
which is not expressed in the title and that such act is therefore void and unconstitutional 
under article 4, section 13 of the Constitution. The title of the act is as follows: “An Act in 
relation to certain causes of action conducive to extortion and blackmail, and to declare illegal, 
contracts and acts made and done in pursuance thereof.” The only subject introduced into 
the act which is not described or included in the title is the matter referring to the disclosure 
of a corespondent’s name in certain actions and proceedings. But if this were objectionable 
under article 4, section 13 of the Constitution, all would not be lost since “‘such act shall be 
void only as to so much thereof as shall not be so expressed.” 

The chief object of the act, however, is to suppress certain types of extortion and black- 
mail, which is made as easily possible by the disclosure or threatened disclosure of a corespond- 
ent’s name as by the other conduct forbidden in the act. 

The Attorney General’s opinion concerning the Illinois act, filed April 29, 1935, indicates 
that he believes the statute to be unconstitutional not only under article 4, section 13 of the 
Constitution but also under article 2, section 19, thereof, which reads in part: ‘Every person 
ought to find a certain remedy in the laws for all injuries and wrongs which he may receive 
in his person, property, or reputation; . . .” To support his opinion, the Attorney General 
merely refers to a decision in which a court held that a statute denying an action to a guest 
in an automobile for the negligent driving of his host was unconstitutional. Stewart v. Houk, 
127 Ore. 589, 271 Pac. 998 (1928). But even the Attorney General admitted that this author- 
ity might not be conclusive. 
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CIVIL RIGHTS 


In 1885 the Illinois General Assembly decided to protect negroes and 
passed a Civil Rights Act to prohibit discriminations in certain places 
based on race or color. Section one of the original act applied only to 
“inns, restaurants, eating houses, barber shops, public conveyances on 
land or water, theatres and all other places of public accommodation and 
amusement.” The interpretation of this section resulted in an application 
of the rule of ejusdem generis and thus it was held that a proprietor of a 
drug store who refused to sell a cherry phosphate to a person of color had 
not violated the statute." 

The result of this decision was that section one was extended to include 
many other establishments than those mentioned in the original act. 
Section one was further extended by House Bill No. 330 which was passed 
by the Illinois General Assembly in 1935 and is now a law with the approv- 
al of the Governor. The act was held to be constitutional.? Both of the 
Illinois cases concerned theatres and the decisions do not necessarily hold 
that the statute is valid as to every establishment specified therein, nor do 
they necessarily approve of the discrimination involved in the omission of 
certain occupations, such as grocery and clothing stores, which may be 
made specific issues in later cases. Nevertheless, the chance of the ex- 
panded section one being held to violate due process and equal protection 
seems to be fairly remote. 

The interpretation of the Civil Rights Act before 1935 was on the side 
of strictness. The application of the rule of ejusdem generis has been stated. 
In Grace v. Moseley’ the court said that the act was an addition to the 
common law and: “Hence it is to be construed strictly.”4 A judgment 
was reversed and remanded for what seems to have been merely an ab- 
stract error that did not concern the merits of the controversy. What 
should be said of People ex rel. v. Cemetery Co.,5 is less certain. An amend- 
ment to the original act, which did not include cemeteries within its list- 
ing, provided, “nor shall there be any discrimination on account of race or 
color in the price to be charged and paid for lots or graves in any cemetery 


* Cecil v. Green, 60 Ill. App. 61, 161 Ill. 265, 43 N.E. r1o5 (1896). 


? Baylies v. Curry, 128 Ill. 287, 21 N.E. 595 (1889) (not argued to contrary) and Pickett v. 
Kuchan, 323 Ill. 138, 153 N.E. 667 (1926); 11 Minn. L. Rev. 463 (1926). See also People v. 
King, 110 N.Y. 418, 18 N.E. 245 (1888), 1 L. R. A. 293; 22 Ill. L. Rev. 667 (1928); 5 Notre 
Dame Lawyer 322 (1930). 

3112 Ill. App. 100 (1904). 
4112 Ill. App. 100, 102 (1904). 
5 258 Ill. 36, ror N.E. 219 (1913). 
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or place for burying the dead.”” But it was held that the relator, a negro, 
could not compel the defendant to sell him space for burying his wife even 
though the refusal was based on color alone. The U.S. Supreme Court 
refused to review this decision for want of jurisdiction.® This decision of 
the Illinois Supreme Court means that the amendment is likely to have no 
practical effect. True, a cemetery company cannot sell space to negroes 
at a price that discriminates against them, but a cemetery company that 
desired to have such a sales policy, apparently could accomplish its ulti- 
mate object by refusing to sell to persons of color in any event. The latter 
is held to be legal. Before one can condemn this holding, however, he 
should be prepared to answer the question, why was not the word 
“cemeteries,” as a place of public accommodation, included in section one 
just as one finds there the words “funeral hearses.” The fact that no 
change of this sort was made in the statute in 1935 is also a matter for 
cogitation. 

In White v. Pasfield,’ an attempt to enforce the Civil Rights Act by 
means of an injunction failed. The bill attempted to present a case of 
negroes being refused the use of bathing facilities in a public park sup- 
ported by taxation. The pool was under lease to two private individuals 
but the holding, aside from an imperfection in the bill, was that equity 
has no jurisdiction over mere personal rights that do not involve property 
interests. 

If one may judge from the few cases in the appellate reports that in- 
volve the Civil Rights Act and from the results of them it would appear 
that the act has not been a vital force in the State. Drastic changes were 
enacted by the last General Assembly. Section two of the original act 
provided two methods of enforcing the principles stated in section one. 
One was a penalty provision in favor of the person aggrieved, and the 
other was a criminal provision, denouncing the conduct as a misdemeanor. 
Then section two ended with a proviso, “that a judgment in favor of the 
party aggrieved, or punishment upon an indictment, shall be a bar to 
either prosecution respectively.” The 1935 act entirely omits this proviso. 

The purpose of this omission was to prepare the way for the enactment 
of seven new sections. The most important change in the law thus made 
is to declare in section five that any establishment or facility therein men- 
tioned, the same as those listed in section one, wherein any provision of 
section one is violated is a “public nuisance, and may be abated.’’ Ap- 
parently this declaration applies to a single violation even though there is 


6 238 U.S. 606, 35 Sup. Ct. 602 (1915). 7 a12 Ill. App. 73 (1918). 














76 THE UNIVERSITY OF CHICAGO LAW REVIEW 


no intention for violations of section one to continue. The next provision 
in section five is: “The owners, agents, and occupants of any such place 
shall be deemed guilty of maintaining a public nuisance, and may be en- 
joined as hereinafter provided.”’ That this provides for an injunction that 
extends beyond “‘any such place” is made more clear by the last two 
sentences of section six: 

Upon the trial of the cause, on finding that the material allegations of the petition 
are true, the court shall order such nuisance to be abated, and enjoin al/ persons from 
maintaining or permitting such nuisance. When any injunction, as herein provided 
has been granted it shall be binding upon the defendant and shall act as an injunction 
in personam against the defendant throughout the State. 


The word “all” has been italicized. It is supposed that this will be inter- 
preted as meaning all who are made defendants. Otherwise, how can there 
be procedural due process? Perhaps, however, the development of the 
“labor injunction” may justify this statutory word “‘all’’ unless the labor 
injunction is to be regarded as sui generis.* The general theory of this 
legislation seems to be that if the occupant “of any such place” dis- 
criminates, the owner and even the agent of the “‘place”’ is likewise guilty 
of maintaining a public nuisance and all three of them, apparently, may 
suffer injunctions even though neither the owner nor the agent was the 
cause or even aware of the discrimination practiced by the occupant. 
Other interpretations are possible and apparently much will remain un- 
certain until the new sections have gone over several hurdles of court 
interpretation. But the indications are that owners and agents of the 
various properties mentioned in the act have reason to be concerned about 
the broad language of the new sections.’® Once an injunction or an order 
of abatement has been issued, a violation of it renders the offender subject 
to punishment for contempt of court." 

Just what is meant by the provision in section six that this public nui- 
sance shall be ‘“‘abated”’? There is no specific provision for locking the 
property and preventing its use for a definite period unless a bond is given 
to secure against additional violations of the statute. Is the abatement to 
occur by merely compelling a cessation of the business? If so, the property 
in which the business was conducted would be available for another busi- 
ness. In order to abate is it necessary to destroy the building ‘“‘wherein”’ 
the nuisance occurred? The writer cannot strain his imagination to the 
extent of believing that the Illinois Supreme Court would approve a de- 


§ See Frankfurter and Greene, The Labor Injunction 86-89, 123-126 (1930). 


9 See Webb v. U.S., 14 F. (ad) 574 (C. C. A. 8th, 1926); 75 U. Pa. L. Rev. 375 (1927); 40 
Harv. L. Rev. 786 (1927); see note, 49 A. L. R. 612 (1927). 


t© See, in addition, 59 A. L. R. 624 (1924), and 63 A. L. R. 698 (1929). 1 Sec. 7. 
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cree that ordered the destruction of the building known as the Stevens 
Hotel, because it was determined that a discrimination on the basis of race 
or color occurred in that building. Surely, that would be too much for the 
concept of due process. It would be folly to predict how much can be 
done, short of this extreme example, and still render due process of law. 

In one respect the new sections are less extreme than some modern ex- 
amples that extend the injunction process as a way of enforcing a rule of 
law, the violation of which is also a crime against society. The action to 
enjoin, and also, apparently, to abate, even though the word ‘‘abate’’ does 
not appear in the first line of section six, may not be brought by a private 
citizen. A question may arise if this private citizen can show injury pecul- 
iar to himself, as well as racial discrimination, but section six mentions 
only the attorney-general of the state and the state’s attorney of the 
county where the nuisance exists. 

It is interesting to observe that the action is to be “‘tried as an action in 
equity by the court without a jury.”’ Apparently under this provision an 
equity court cannot take the advice of a jury even if it wishes to do so. It 
would seem that the negroes are not convinced that in this matter juries 
are required or useful to protect citizens in the exercise of their privileges. 
Perhaps they remember what the Illinois Supreme Court found necessary 
to correct in People ex rel. v. Board of Education,” People ex rel.v. Mayor of 
Alton," People ex rel. v. Mayor of Alton,™4 and People ex rel. v. Mayor of 
Alton.*s 

Section six requires a verified petition and provides for a temporary in- 
junction. Presumably the provision as to notice of the application (line 
11, H.B. No. 330) has reference only to a temporary, not the final injunc- 
tion. An express provision eliminates the necessity of a bond in instituting 
the proceedings. 

Sections eight to ten inclusive contain fairly elaborate provisions im- 
posing duties upon various officials to enforce the Civil Rights Act as 
amended. It seems clear that the authors of H.B. No. 330 realized that 
enforcement of the act would be unpopular. The draftsmanship of these 
provisions as well as sections five and six could have been improved. The 
main weakness seems to be that it was not kept clearly in mind that 
equity would act in two capacities: (1) to abate nuisances and (2) decree 
injunctions. Thus, in section nine it is declared to be the duty of the 
states’ attorney to proceed to abate a nuisance and to prosecute the one 


™ 127 Ill. 613, 21 N.E. 187 (1889). 
3179 Ill. 615, 54 N.E. 421 (1899). 4 193 Ill. 309, 61 N.E. 1077 (1901). 


*S 209 Ill. 461, 70 N.E. 640 (1904) (“the verdict [of the jury] can only be accounted for as 
a product of passion or prejdice”). 
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responsible therefor, but nothing is expressed in this section about his 
duty to enjoin the violator. Yet this last procedure seems to be the main 
thing emphasized in section six. After all, however, sections eight and 
nine seem to be just so many words. If an official is not impressed by the 
responsibilities of his office, thundering at him through a statute is not 
likely to make an appreciable difference. Nevertheless, section ten pro- 
vides under certain conditions that if the attorney-general or the state’s 
attorney fails to proceed “‘to abate the nuisance” the circuit court is re- 
quired to appoint a special assistant attorney-general or state’s attorney 
for that purpose. 

Are these amendments to the Civil Rights Act providing for this new 
equity procedure consistent with constitutional guarantees? No other 
legislative effort of this sort has been tested in the courts so far as is 
known. But the use of the injunction and abatement method has with- 
stood constitutional assaults, with very little exception, in efforts to sup- 
press intoxicating liquor, gambling, and prostitution.” The Illinois Su- 
preme Court has followed the majority point of view." 

A question arises as to how far a legislature may extend the idea of de- 
claring anti-social conduct to be a “public nuisance” and then proceed to 
provide for enforcement through injunction and abatement."* In Board of 
Medical Examiners v. Freenor,’® an injunction against the practice of medi- 
cine by a chiropractor was approved. A statute of Utah authorized such 
an injunction even though no expression appears concerning public nui- 
sance. Curiously, no claim was made that the statute was unconstitution- 
al. But this Utah statute was held to be constitutional in Board of Medical 
Examiners v. Blair.° There are instances where injunctions have been 
issued to prevent prize fights, bull fights, conspiracy to violate election 
laws, a violation of a zoning ordinance, etc., even though there was no 
statute that specifically granted power to equity to enjoin such affairs.” 

6 See State ex rel. v. Ryder, 126 Minn. 95, 147 N.W. 953 (1914); Marvel v. State, ex rel. 
Morrow, 127 Ark. 595, 193 S.W. 259 (1917). Conira: Hedden v. Hand, 90 N.J. Eq. 583, 107 
Atl. 285 (1919); all the subject of an annotation in 5 A. L. R. 1474 (1920); King v. Comm. 


ex rel. Smith, 194 Ky. 143, 238 S.W. 373 (1922), 22 A. L. R. 535; People ex rel. v. Elmore, 256 
N.Y. 489, 177 N.E. 14 (1931), 75 A. L. R. 1292; 20 Col. L. Rev. 605 (1920). 

17 Stead v. Fortner, 255 Ill. 468, 99 N.E. 680 (1912); People ex rel. v. Smith, 275 Ill. 256, 114 
N.E. 31 (1916), L. R. A. 1917B 1075 (some of the cautious language in this opinion casts doubt 
upon some of the more extreme provisions of §§ 5 and 6 of the Civil Rights Act); City of Herrin 
v. Fatima, 230 Ill. App. 221 (1923) (cf. City of Jacksonville v. Vieira, 184 Ill. App. 279 (1913). 

18 See 73 U. Pa. L. Rev. 185 (1925). 


9 47 Utah 430, 154 Pac. 941 (1916). 2 57 Utah 516, 196 Pac. 221 (1921). 


* See New Orleans v. Liberty Shop, 157 La. 26, 101 So. 798 (1924), 40 A. L. R. 1136 (an- 
notated), and 13 Calif. L. Rev. 63 (1924). 
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Such cases, however, depend upon an uncertain principle. Georgia and 
Illinois, for example, have refused to enjoin the unlicensed practice of 
chiropractic.* The Minnesota Supreme Court sustained a statute permit- 
ting an injunction against one who regularly or customarily published “‘a 
malicious, scandalous and defamatory newspaper,” declaring such con- 
duct to be a nuisance.?? The Minnesota court admitted that: “It (the 
legislature) has no right arbitrarily to declare something to be a nuisance 
which is clearly not one.”*4 Then the United States Supreme Court, five 
to four, held that this statutory provision violated the Fourteenth Amend- 
ment as an infringement of the liberty of the press.*> Whether under the 
same statute the injunction method could be used to suppress the business 
of regularly or customarily publishing ‘‘an obscene, lewd and lascivious 
newspaper” was not decided. 

There is another question of interest. Is it permissible under constitu- 
tional guarantees to place under injunction one who violates the Civil 
Rights Act and hold him to be enjoined from certain activities in any 
place as long as he remains in the state? In U.S. v. Cunningham,” 
Woodrough, D. J., refused to enjoin the defendant from further ‘‘boot- 
legging”’ under the National Prohibition Act. This, said he, would result 
in a violation of the guaranty of trial by jury. The opposite view was set 
forth in U.S. v. Lockhart,” where Munger, D.J., gave careful considera- 
tion to the problem and refused to dismiss a bill for what courts have 
called a personal injunction. Then Woodrough, D. J., in U.S. v. Cunning- 
ham,** stated his point of view more elaborately in a passionate opinion, 
that presents the problem as to how far equity will be permitted to gobble 
up the criminal law as far as trial by jury is concerned. This manifestation 
of a lack of confidence in the jury system is an interesting development. 
To what extent should judges exert their powers against it? ‘The courts 
might well follow the legislatures in treating the problem as an eminently 
practical one.’’?® The Circuit Court of Appeals for the ninth circuit af- 
firmed a judgment against Sally Simon for contempt of court after a 

22 See Dean v. State ex rel. Anderson, 151 Ga. 371, 106 S.E. 792 (1921), 40 A. L. R. 1132; 
People ex rel. Shephardson v. Universal Chiropractors’ Assn., 302 Ill. 228, 134 N.E. 4 (1922). 

23 State ex rel. v. Guilford, 174 Minn. 457, 219 N.W. 770 (1928). 

24174 Minn. 457, 219 N.W. 770 (1928). 

2s Near v. Minnesota, 283 U.S. 697, 51 Sup. Ct. 625 (1931). 


% 21 F. (2d) 800 (D.C. Neb. 1927). Approved in 3o Col. L. Rev. 730 (1930). See also 29 
Col. L. Rev. 212 (1929), and 43 Harv. L. Rev. 499 (1930). 


27 33 F. (2d) 597 (D.C. Neb. 1929). 
28 37 F. (2d) 349 (D.C. Neb. 1929). See 43 Harv. L. Rev. 1159 (1930). 
2945 Harv. L. Rev. 1096, 1100 (1932). 
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violation of a so-called personal injunction under the National Prohibi- 
tion Act. The opinion of Munger, D. J., was preferred to that of Wood- 
rough, D. J., and it was also held that there was no violation of due 
process under the Fifth Amendment.* It was held in State v. Brush,* 
that it was not proper to enjoin one guilty of sales of liquor on certain 
premises from selling liquor “upon any other premises in the county of 
Christian or the State of Illinois.” But the court made it clear that the 
injunction had not been issued under the section of the Illinois act per- 
mitting “‘personal’’ injunctions. 


K. C.S. 


WAGE ASSIGNMENTS 


The assignment of wages is regulated by an Illinois act of July 1, 1935." 
The act is not applicable to transactions governed by the Small Loans 
Act? or by the Credit Union Act.’ It provides a moderate scheme of wage 
assignment regulation, comparable to schemes existing elsewhere, some- 
times with more sweeping effect.‘ The act requires a clear written assign- 
ment, of which the wage-earner is to have a copy. It permits an assign- 
ment only of wages due or which may become due, from the employer 
who is such at the time of the assignment, and permits an assignment 
only to secure an existing debt or one contracted at the time of the assign- 
ment. It regulates the conditions under which a demand on an employer 
may be made by an assignee, in such a way as to limit vexatious demands. 
Not more than twenty-five per cent of the wages of a wage-earner are sub- 
ject to collection by any assignee or group of assignees; and assignees are 
permitted to collect in the order of priority of service of demands. A pen- 
alty is imposed for willfully serving a demand by virtue of an invalid as- 
signment or for willfully serving an invalid demand. No wage assignment 
is to be valid after three years from its execution; and a provision is made 
for the discharge of claims resulting from wage assignments by the as- 
signor’s bankruptcy and adjudication.’ The act is not retroactive, and its 
provisions are made separable so far as possible. 

3 Simon v. U.S., 62 F. (ad) 13 (C. C. A. gth 1933). 

# 318 Ill. 307, 149 N.E. 262 (1925). 

* Til. Rev. Stat. 1935, c. 48, § 22. ? Til. Rev. Stat. 1935, c. 48, § 22 (9). 3 Ibid. 

4 See Fortas, Wage Assignments in Chicago, 42 Yale L. J. 526 (1933) for a useful treat- 
ment of the Chicago situation and the leading Illinois cases, in relation to situations, legisla- 
tion, and decisions elsewhere. 

5 This provision incorporates into the statutes a rule, contrary to the rule formerly prevail- 
ing in Illinois, announced in an opinion criticizing the Illinois cases, by the Supreme Court of 
the United States. Local Loan Co. v. Hunt, 292 U.S. 234 (1934); 93 A-L.R. 195, with a note at 
202 (1934). 
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Efforts of Armour & Co. to protect itself and its employes against the 
evils connected with wage assignments were defeated in 1931 by the 
opposing efforts of merchants who desired particularly to leave employes 
free to use assignments as security for credit.* Armour & Co. had entered 
into contracts with its workers by the terms of which no assignment of 
wages was to be effective; and it notified business firms, including the 
firm which secured the assignment involved in the litigation, of the exist- 
ence and terms of these contracts. The firm in question nevertheless took 
an assignment of a worker’s wages due and to become due from the com- 
pany in a three year period; and was ultimately successful in winning a 
judgment against Armour & Co. The Supreme Court held the attempt to 
prevent an assignment, an unwarranted interference with the freedom of 
workers to dispose of their claims to earnings. The decision is inconsistent 
with the rules generally applicable to assignments’ and has been criti- 
cized.* The history of the assignment of contract rights, their peculiar 
qualities, their limited life, and the peculiar questions which wage assign- 
ments may raise, suggest doubts about the decision. 

The conflict of interests which appeared in this case has appeared also 
in cases dealing with the regulation of wage assignments by legislation. 
An Illinois statute of 1905 regulating the assignment of wages and salaries 
was held unconstitutional on the ground that it was an unwarranted inter- 
ference with the constitutional liberty of salary earners, as distinct from 
wage-earners.’? Subsequently, the Illinois Small Loans Law of 1917, in- 
cluding regulations of assignments of both wages and salaries to secure 
loans of not more than $300.00, was held constitutional.'® In view of 
language in the Armour case, suggesting the possibility that the prohibi- 
tion or regulation of wage assignments by legislation might encounter 
constitutional difficulties, a passage in the opinion upholding the Small 
Loans Act against constitutional objection is suggestive. Referring to the 
earlier constitutional decision the court said: 


In that case an act of the legislature which rendered invalid an assignment of wages 
or salary unless it was in writing and signed by the assignor and duly acknowledged 


6 State Street Furniture Co. v. Armour & Co., 345 Ill. 160, 177 N.E. 702 (1931). 


7 Mueller v. Northwestern University, 195 Ill. 236, 63 N.E. 110 (1902); Sperry & Hutchin- 
son v. Siegel-Cooper Co., 309 Ill. 193, 140 N.E. 864 (1923); Restatement, Contracts, § r51c 
(1932). Cf. Portuguese-American Bank v. Welles, 242 U.S. 7 (1916); Ginsburg v. Bull Dog 
Auto Fire Insurance Assn., 328 Ill. 571, 160 N.E. 145 (1928). 

§ See note, 45 Harv. L. Rev. 581 (1932); cf. notes, 41 Yale L. J. 464 (1932), 26 Ill. L. Rev. 
800 (1932). 

° Massie v. Cessna, 239 Ill. 352, 88 N.E. 152 (1909). 

© People v. Stokes, 281 Ill. 159, 118 N.E. 87 (1917). 
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before a justice of the peace and entered upon his docket and notice thereof served 
upon the employer was held unconstitutional on the ground it applied not only to the 
wages of artisans, mechanics, laborers and others employed in various manual occupa- 
tions, but also to salaries and compensation for personal services of highly salaried 
officers of corporations and public officers who were not in need of the protection of 
laws of that kind; also for the further reason it made an assignment of wages given as 
security for a usurious loan void, while the law of the State made no such provision 
with reference to other instruments given as security for such loans. It was, however, 
there pointed out that wage earners were the proper objects of legislation which would 
tend to protect them from the evils which this statute was designed to prevent, and 
that such an act would not be rendered invalid because it placed reasonable limitations 
upon the right to assign such wages as security for an indebtedness and prescribed a 
reasonable method to be pursued in making such an assignment effective. It was fur- 
ther pointed out that it was undoubtedly true many persons who were salaried re- 
ceived compensation no greater in amount per month or year than that received by 
some wage earners, and that the question as to whether or not a statute protecting a 
salary not greater in amount than a certain sum per week or month, or protecting a 
portion of such salary not in excess of a certain sum per month or week, would be 
valid, was not before the court for decision. The language of the opinion, however, 
indicates a statute of that character would be valid.” 


The opinion here expressed agrees with the weight of authority on the 
subject; and it is to be supposed that it will be followed in Illinois.** 
While the importance of wage assignments should not be overesti- 
mated," a consideration of the problem which they create may serve as a 
reminder that reasonably high wages and reasonable limitations on credit 


facilities may prove essential for the health of our economic system. 
mM. P. 5. 


HABEAS CORPUS 


The ancient writ of habeas corpus has been the source of an appreciable 
amount of trouble in Illinois during the last few decades. It seems reason- 
ably clear that there has been a judicial abuse of the writ. Part of the 
abuse seems to have resulted from the perversity or misapplied sympathy 
of certain judges; part of it appears to have been occasioned by a mis- 
understanding of the law concerning the writ; and part of it will be 
charged to the difficulty of understanding some of the law on the subject, 

™ 281 Ill. 150, 171-172; 118 N.E. 87 (1917). 

™ See note, 37 A. L. R. 872 (1925). 


3 See g Writings and Speeches of Daniel Webster 3-39 (Nat. ed. 1903) for two of Webster’s 
speeches advocating a federal bankruptcy law, including an interesting argument that infla- 
tion, induced by “indorsement and suretyship” secured by promised preferences would be 
checked and orderly deflation promoted by such a law. For a treatment of another aspect of 
the problem of wage-earner credit, and some references on the problem as a whole, see Mina- 
han, Wage-Earner Garnishment; a Plan for Personal Receivership, 10 Wis. L. Rev. 223 
(1935). 
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particularly the meaning of that very elusive conception of “jurisdic- 
tion.” 

Several years ago criticism was expressed of the action of a Chicago 
judge in turning loose upon the public a murderer, who had been incar- 
cerated for a number of years, and then one who had been convicted in 
DuPage County for an assault with intent to commit rape.’ Hope was 
then expressed that new legislation might prevent at least a judge in 
Chicago from giving freedom to one convicted in another judicial circuit 
and in general prevent a lawyer from “springing” a criminal from custody 
by ‘‘shopping around” until he found a favorable judge. It was far from 
satisfactory to the public to have the state’s attorney limited to a man- 
damus proceedings to “expunge”’ the record granting a writ of habeas 
corpus after such a man as James ‘Fur’ Sammons had been freed from 
custody by virtue of the latter writ. 

In the last General Assembly Senator Ward introduced in and passed 
through the Senate, Bill No. 249. A duplicate House Bill, No. 628, was 
introduced in the house by Representative Sinnett. They met in the 
House Committee on Judiciary and there they stopped. The most that 
could be obtained, apparently, from this house committee was House Bill 
No. 746. The statute at that time provided in section two of the Habeas 
Corpus Act (Smith-Hurd, c. 65) that the application for the writ “shall be 
made to the court or judge authorized to issue the same.”’ House Bill No. 


746 amended this provision by adding at the end of section two a pro- 
vision 


that such application shall be made to the Supreme Court or to a court of competent 
jurisdiction of the city or of the county in which the person in whose behalf the applica- 
tion is made, is imprisoned or restrained, or to a court of competent jurisdiction of the 
city from which said person was sentenced or committed or of the county from which 
said person was sentenced or committed. 


This bill became a law with the approval of the Governor and it should be 
helpful in preventing an indiscriminate “shopping around” the state 
from Cairo to Chicago and from east to west in an effort to find a judge 
with a queer notion of justice. 

In one respect House Bill No. 746 improved upon the original proposal, 
Senate Bill No. 249 and House Bill No. 628. The latter provided that the 
application could be made within the county “or judicial circuit’ where 
the petitioner was “imprisoned or restrained” or “sentenced or com- 
mitted”’ as the case might be. As set forth, House Bill No. 746 restricted 
this proposal by eliminating the words “or judicial circuit.” 


* See 23 Ill. L. Rev. 695 (1929), and 24 Ill. L. Rev. 566 (1930). 
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In another respect, House Bill No. 746 as a matter of words appears to 
have extended the proposal in Senate Bill No. 249 and House Bill No. 628. 
It provided that the application for the writ may be made to the ‘“‘Su- 
preme Court.” But this seems nothing more than a necessary recognition 
of the force of section two of article six of the Illinois constitution to say 
nothing of section thirteen of chapter thirty-seven of Smith-Hurd 
statutes dealing with courts. 

Senate Bill No. 249 and House Bill No. 628 proposed also to amend by 
adding to section three of the Habeas Corpus Act which has provisions as 
to the contents of the petition for the writ. It was proposed to require the 
petitioner to aver that the legality of his imprisonment had not been de- 
termined in a previous proceeding ‘“‘of the same character,” ‘‘and that no 
application had been previously made for the writ and refused by any 
court or judge authorized to issue the same.”” This proposal seems mer- 
itorious as tending to prevent successive applications until a favorable 
judge is discovered. However, it apparently would not have prevented 
informal applications before judges who are willing to give curbstone 
opinions as to what they will decide if and when an application is formally 
presented. Then under the provisions of House Bill No. 746, now a 
statute, the number of applications that can be made is rather closely 
limited except in the county of Cook where it is possible that successive 
applications may be filed before many judges unless this is checked to 
some extent by rules of court, as apparently it has been in the Criminal 
Court of Cook County.” 

Senate Bill No. 249 and House Bill No. 628 also added a new section 
requiring a two day notice to the attorney general where the petitioner 
was “an inmate of a penal, correctional or benevolent institution.” In all 
other cases a like notice was to be given to the state’s attorney of the 
county where petitioner was restrained. These provisions seem reason- 
able, provided the notice left with a person in charge of the respective 
offices would be sufficient. It was also proposed to add a new section giv- 
ing either party an appeal to or a writ of error from the Supreme Court. 
This also seems desirable if it is coupled with a provision that the appeal or 
writ of error may be a supersedeas in proper cases. 

The final impression is that the Habeas Corpus Act should be redrafted 
and that discrimination should be made between the various types of ap- 
plicants. One trouble concerns individuals who have been convicted of 
felonies and are in penal institutions. Why should not the statute forbid 


2 See 23 Ill. L. Rev. 695, 696 (1929). 
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them to apply for habeas corpus in order to question some alleged error 
committed during the proceedings whereby they were found guilty and 
committed? They have ample opportunity to correct such errors by ap- 
peals and writs of errors and that seems to be sufficient. 

K.C.S. 


FURTHER AMENDMENT OF THE HABEAS CORPUS ACT 


In addition to House Bill No. 746 the General Assembly also passed and 
the Governor approved House Bill No. 490 which repeals section thirty- 
two of the Habeas Corpus Act, and in lieu thereof, provides that the Civil 
Practice Act and the rules thereunder shall apply to any action to recover 
the penalties provided for in the Habeas Corpus Act. 

Bic Ges 


APPELLATE COURTS 


Section 17 of the Illinois appellate court act (Smith-Hurd, c. 37, § 41) 
was amended in three respects: (1) “All opinions or decisions of said court 
upon the final hearing . . . .” was changed to read, ‘‘All opinions or deci- 
sions of said court upon a final hearing ”” (2) The provision that the 
opinions should “‘be filed in the case in which rendered” now reads, “‘be 
filed in the cause in which rendered.” (3) The proviso “that such opinion 


shall not be of binding authority in any cause or proceeding, other than in 
that in which they may be filed” was eliminated. 

The importance of this legislation is a matter of doubt. The elimination 
of the proviso eliminates a formal prohibition against the rule of stare 
decisis; but after all, in matters of this sort legal training and judicial habit 
are of more importance than formal requirements or prohibitions. Per- 
haps this legislation will serve to elevate the importance of the position in 
the minds of the appellate court judges and within limits this would be of 
value. 


K. C. S. 


SCALPING TICKETS 


In 1907 the Illinois General Assembly passed an act which required 
proprietors of theatres, circuses, and public entertainments to print on 
admission tickets the admission price and the following: “This ticket can 
not be resold for more than the price printed hereon.” It was made a mis- 
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demeanor to sell such a ticket in excess of the price received from another 
person for the same privilege, ‘‘or in excess of the advertised or printed 
rate therefor.”* It will be observed that this legislation practically for- 
bade a broker to make a profit. In People v. Steele,? this legislation was 
held to be unconstitutional, a violation of property and liberty guaranteed 
to the proprietors and the brokers in the Bill of Rights. Burdick v. People, 
which refused to hold unconstitutional a statute, prohibiting the sale of 
railroad or steamboat tickets by one not authorized to sell by the owners 
of the railroad or steamboat company was distinguished. In City of Chi- 
cago v. Powers,‘ the Steele case was followed and an ordinance of Chicago 
with the same purpose as the law of 1907 was declared to be invalid. 

In 1923, the General Assembly passed an act’ concerning the sale of 
tickets of admission to the places mentioned in the 1907 act and included 
baseball parks. Section one of this 1923 act is not clearly drafted, but it 
appears to make it unlawful for anybody in control of any theatre, etc., 
where admission tickets are sold, to permit the sale of such tickets at any 
other place than the box office, “or on the premises of such theatre,” etc. 
Then without ending the sentence, section one qualifies the illegality by 
providing that such admission tickets may be placed on sale ‘“‘at any other 
place at the same price such admission tickets are sold” at the box office 
or on the premises. There are words, also, which perhaps express a legis- 
lative intention to require the sale of such admission tickets “at the same 
advertised price or printed rate thereof.”” But the draftsmanship is obscure 
at this point and the effectiveness of the last quoted provision is question- 
able. Section two of the act provides a penalty for the public offense and 
section three provides an action of debt for the sum of twenty dollars for 
each ticket sold illegally. This act remained upon the books unamended 
until the s9th General Assembly passed House Bill No. 936. The Gov- 
ernor neither approved nor disapproved the bill, but filed it with the 
Secretary of State and thus it became a statute. It will be observed that 
the law of 1923° did not undertake to penalize a broker in scalping tickets 
and one wonders whether the act has not been a dead letter. 


House Bill No. 936 added a section to the law of 1923, making it un- 
lawful 


‘Til. L. 1907, 269. 

2 231 Ill. 340, 83 N.E. 236 (1907). 

3 149 Ill. 600, 36 N.E. 948 (1894). 

4 231 Ill. 560, 83 N.E. 240 (1907). 

$ Til. L. 1923, 322. 6 Smith-Hurd Il. Rev. Stat. (1930), c. 38, §§ 550 a, b, c. 
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to sell tickets for baseball games, football games, hockey games, theatre entertain- 
ments or any other amusement for a price more than the price printed upon the face of 
said ticket, and the price of said ticket shall correspond with the same price shown at 
the box office or the office of original distribution. 


From the point of view of draftmanship, the law concerning the scalp- 
ing of tickets is more obscure than ever. The new section fails to make 
specific mention of a circus and the old law does not mention specifically 
football and hockey which appear in the new section. Then it would 
seem that the last clause of the new section could have been improved by 
some such wording as this: “‘and the price printed on the face of said 
ticket shall be the same as the price displayed or charged for the ticket at 
the box office or the office of original distribution.” It would have 
been still better to have redrafted the entire law of 1923 and among 
other things to have required the price of the ticket to be printed 
thereon. 

The question will arise, perhaps, whether section one of the 1923 law 
or the new section (section 13) will govern such as prize fights, wrestling 
matches, basket-ball games, bicycle contests, etc. More particularly will 
the new section apply to a circus? This word was specifically mentioned 
in the 1923 law and it can be argued that it was omitted from the new 
section purposely. Depending upon the interpretation of section one, it is 
possible that the new section (section 13) will be held to have violated the 
constitutional provision against amendment by reference to the title 
only.? It would appear that the Illinois General Assembly could have 
avoided some of these uncertainties, those involved in the application of 
the rule of ejusdem generis, by using language similar to that of the New 
York statute, dealing with the same subject, which was ‘‘theatres, places 
of amusement or entertainment, or other places where public exhibitions, 
games, contests or performances are held.”’ It is possible that the Illinois 
legislation will be condemned as in violation of the constitutional provi- 
sions against unwarranted discriminations, “class legislation.”” Mr. Jus- 
tice Holmes was fond of saying that legislation could be experimental, 
proceed step by step without being scientifically exact and inclusive. 
Condemnation of legislation as in violation of the equal protection clause 
was relatively rare while he was on the supreme bench, but other courts 
have been more dogmatic and exacting. 

Beyond all of these considerations arises the question whether the new 
section (section 13, House Bill No. 936) is not unconstitutional under 


7 Ill. Const., art. 4, § 13. 
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People v. Steele.’ It is not apparent that this new section is materially 
different from the legislation condemned in the Steele case. The decision 
in that case has the support of a bare majority (the conservative stalwarts 
with their doctrinaire notions of property and liberty) of the United 
States Supreme Court in Tyson and Brother v. Banton.? The New York 
legislation condemned there, merely prohibited a resale ‘‘at a price in ex- 
cess of fifty cents in advance of the price printed on the face’’ of the ticket. 
House Bill No. 936, on the contrary, seems to prohibit a broker from mak- 
ing any profit. It is not possible to classify the Illinois Supreme Court as 
a liberal court on constitutional questions. Frequently it has been more 
inclined to declare legislation in violation of such conceptions as liberty 
and property than the national Supreme Court. Accordingly, the outlook 
for House Bill No. 936 is a dark one, despite People ex rel. v. Thompson." 
There the court, Dunn, J., dissenting, refused to invalidate an ordinance 
which required a theatre ticket to have the price of admission printed 
thereon and forbade a licensee of a theatre in selling such ticket to receive 
any consideration in excess of the designated price or to enter into any 


arrangement for the receipt of such a consideration. 
K. C. S. 


FILLED MILK 


In 1923 the Illinois General Assembly passed section 193 of chapter 56} 
(Smith-Hurd, 19a). The last General Assembly repealed this section and 
enacted sections 19 a, b, and c in lieu thereof. These provisions were con- 
tained in House Bill No. 730 which, though not approved by the Gov- 
ernor, was filed by him on July 10, 1935. 


Section 193, Laws of 1923, p. 406 


“No person shall manufacture, sell or 
exchange, or have in possession with in- 
tent to sell or exchange, any milk, cream, 
skim milk, buttermilk, condensed or 
evaporated milk, powdered milk, con- 
densed skim milk, or any of the fluid de- 
rivatives of any of them to which has been 
added any fat or oil other than milk fat, 


§ Supra note 2. 


Section 19 a,b,c, Laws of 1935, p. 886 


19a. “The term ‘filled milk’ means 
any milk, cream or skimmed milk, 
whether or not condensed, evaporated, 
concentrated or desiccated, or any of the 
fluid derivatives of any of them, to which 
has been added any fat or oil other than 
milk fat. This definition shall not include 
any milk from which no part of the milk 


9 273 U.S. 418 (1927), criticized in 40 Harv. L. Rev. 1009 (1927), 22 Ill. L. Rev. 192 (1927), 
25 Mich. L. Rev. 880 (1927), and 36 Yale L. J. 985 (1927). 


10 283 Ill. 87, 119 N.E. 41 (1918). 
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either under the name of said products 
or articles or the derivatives thereof or 


fat has been extracted, whether or not 
condensed, evaporated, concentrated or 


under any fictitious or trade name what- 


desiccated, to which has been added any 
soever.” 


substance rich in vitamines, nor any dis- 
tinctive proprietary food compound not 
readily mistaken for milk or cream or for 
evaporated, condensed, concentrated or 
desiccated milk or cream, provided such 
compound (1) is prepared and designed 
for the feeding of infants or young chil- 
dren and customarily used on the order 
of a physician; (2) is packed in individual 
cans containing not more than sixteen 
and one-half (16}) ounces of the article, 
bearing a label in bold type that the con- 
tents are to be used only for said purpose. 

1gb. “ ‘Filled milk’ as herein defined, 
is an adulterated food and its sale consti- 
tutes a fraud upon the public. 

1gc. “It shall be unlawful for any per- 
son, by himself, his servant or agent, or as 
the servant or agent of another, to manu- 
facture for sale within this State or sell or 
exchange, or have in his possession with 
intent to sell or exchange, any ‘filled 
milk,’ as defined in this Act.” 


It will be observed that section 19}, laws of 1923, provided in very 
general language against the making or selling, etc., of any of a variety of 
milks ‘‘to which has been added any fat or oil other than milk fat.”’ This 
section was tested and declared unconstitutional in People v. Carolene 
Products Co.* The opinion was based on the stipulated facts that “Caro- 
lene was composed of evaporated skimmed milk to which was added 
cocoanut oil” and that neither the ingredients “nor the combination was 
harmful or deleterious to the health in any way.” It was not doubted that 
the statute was violated, but it was held that the statute as applied to 
Carolene was contrary to due process, i.e., it was ‘arbitrary and unreason- 
able.”’ It was also stipulated that the use of cocoanut oil in oleomargarine 
was not prohibited by the laws of Illinois. This was made the basis of an- 
other holding, apparently, that section 194 was in violation of the concept 
of equal protection. Observe this language: 


* 345 Ill. 166, 177 N.E. 698 (1931), reviewed and mildly criticized in 27 Ill. L. Rev. 444 
(1932), and 30 Mich. L. Rev. 790 (1932). 
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It is unreasonable to permit cocoanut oil to be freely used as the principal ingredient 
of oleomargarine by one manufacturer and prohibit its use in smaller proportions by 
another manufacturer of a food product admitted to be equally wholesome and health- 
ful. 


The Supreme Court of Illinois in the Carolene case was careful to set out 
part of the label on the cans in which Carolene was sold. This label stated 
that Carolene was ‘a compound of refined nut oils and evaporated 
skimmed milk” which was “‘not to be sold for evaporated milk’ even 
though it was “especially prepared for use in coffee, baking, and for other 
culinary purposes.’’ This was the basis for the court’s assertion that no 
question of imitation, fraud, or deceit was involved in the case. 

It will be observed that the product which was “‘filled milk’’ by statu- 
tory definition was not sold under the name of milk. Thus is eliminated 
the effect of the ruling in Hutchinson Ice Cream Co. v. Iowa,? which sus- 
tained statutes which prohibited the sale of a substance under the name of 
“ice cream’’ when the substance contained less than a specified amount of 
butter fat. 

A case that arose in Massachusetts is of greater significance. An injunc- 
tion was granted to prevent health officers from enforcing the Massachu- 
setts “‘filled milk” law against the sale of Carolene; but this particular 
Carolene was a compound of skimmed milk and egg yolk. No nut or 
vegetable oils were used, but about two per cent of the compound con- 
sisted of fats and about a fourth of this was derived from the egg yolks. 
The district court was unwilling to give a literal interpretation to the 
statute, similar to the 1923 Illinois statute. A literal interpretation would 
have condemned the sale of the ordinary chocolate milk shake, to say 
nothing of ice cream and many kinds of cake.* The Circuit Court of Ap- 
peals took a similar view of the statute saying that it did not “‘proscribe 
the addition of egg yolk, but of fat or oil, as such, other than milk fat. 
Egg yolk is not a fat or oil, even though it may contain some fat.’’> A 
statement, however, by Judge Anderson sitting in the district court, is of 
interest as showing a point of view radically different from that assumed 
by the Supreme Court of Illinois on the question of fraud. 

Such milk products (milk from which milk fats have been largely or entirely taken, 
and vegetable fats or oils, usually cocoanut oil, substituted) with their diminished nu- 


2 345 Ill. 166, 171, 177 N.E. 698, 700 (1931). 

3 242 U.S. 153, 37 Sup. Ct. 28 (1916). 

4 Carolene Products Co. v. Mahoney, 294 Fed. 902 (D.C. Mass. 1923). 
5’ Mahoney v. Carolene Products Co., 2 F. (2d) 366 (C.C.A. 1924). 
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trient values and cheapened cost, have come to be regarded as either injurious to health 
or as involving elements of fraud upon those who desire and think they are getting 
real milk, or both.® 


An Ohio statute forbade the sale, etc., of ““condensed milk unless it has 
been made from pure, clean, fresh, healthy, unadulterated and wholesome 
milk, from which the cream has not been removed” and unless it con- 
tained a specified proportion of milk solids. The plaintiff, Hebe Co., sold 
a product known as Hebe which consisted of evaporated skimmed milk 
blended with six per cent of cocoanut oil. It sought to prevent prosecu- 
tions under the Ohio statute, alleging, among other things, that it violated 
the Fourteenth Amendment. This argument was rejected and the injunc- 
tion was refused even though it was not questioned that Hebe was a 
wholesome food and that the label on the can containing the product ad- 
mittedly told the truth. But the Supreme Court of the United States, 
through Mr. Justice Holmes, argued that in many cases the consumer 
never sees the label and: 
Moreover when the label tells the public to use Hebe for purposes to which con- 


densed milk is applied and states of what Hebe is made, it more than half recognizes 
the plain fact that Hebe is nothing but condensed milk of a cheaper sort.? 


Accordingly the court refused to invalidate as arbitrary the statute, the 
purpose of which was “to secure the presence of the nutritious elements 
mentioned in the act, and to save the public from the fraudulent substitu- 
tion of an inferior product that would be hard to detect.’’* This decision 
of the national Supreme Court was cited by the Illinois Supreme Court, 
but the opinion of Mr. Justice Orr gives it only a superficial and unsatis- 
factory consideration. Apparently this merely represents the difference of 
attitude of the two courts on the meaning of due process. The attitude of 
the United States Supreme Court is usually liberal and tolerant of legisla- 
tive opinion, while that of the Illinois Supreme Court is generally con- 
servative and frequently censorious. The prairies of Illinois do not seem 
to spawn liberal judges in significant numbers and it appears to make no 
difference that they mount the bench as a part of the New Deal. 

In 1922 the Wisconsin Supreme Court, with Rosenberry, J., specially 
concurring in the judgment and with Eschweiler, J., dissenting, followed 
the lead of the national Supreme Court and held valid a Wisconsin statute 
forbidding ‘“‘filled milk” in practically the same language as the Illinois 


6 294 Fed. 902, 903 (D.C. Mass. 1923). 
7 Hebe Co. v. Shaw, 248 U.S. 297, 39 Sup. Ct. 125 (1919). 
* Hebe Co. v. Shaw, supra note 7. 
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law of 1923.° The product involved was the same ‘‘Hebe”’ that was con- 
sidered by the United States Supreme Court and the essence of the Wis- 
consin opinion seems to be this: 

As there is no corresponding provision in our state constitution that goes so far as to 

sustain the rights of property as the Fourteenth Amendment of the federal constitu- 
tion, that decision is decisive of the case here if it is followed. While this court has the 
right to differ from the supreme court of the United States on this question, it will not 
do so on the construction of the federal constitution.” 
Then the Wisconsin court concluded that Hebe was “conducive to fraud 
and deception and likely to be injurious to the public health.” This con- 
clusion was based on the following facts set forth in the opinion: (1) Hebe 
had been advertised extensively as a milk or compound of milk and had 
been sold by retailers as milk or evaporated milk; (2) similar advertising 
and selling of similar compounds had occurred; (3) some retailers had sold 
Hebe at the same price as the genuine evaporated milk, even though 
purchased at a cheaper price; (4) Hebe is similar in taste, odor, appear- 
ance, consistency and manner of packing to evaporated milk; (5) Hebe is 
not deleterious in itself, but it lacks vitamin A, an essential element of a 
proper dietary; and (6) while this vitamin can be supplied by other foods, 
it was admitted that Hebe was not a proper substitute for genuine evap- 
orated milk for infants. The label on Hebe warned: “Do not use in place 
of milk for infants.”’ 

The Illinois Supreme Court stated that the view presented in the opin- 
ion in the preceding case was incompatible with a view later expressed by 
the same Wisconsin court. The reference was to John F. Jelke Co. ». 
Emery, which held unconstitutional a statute making it unlawful to sell, 
etc., any product which ‘‘may be used as a substitute for butter and which 
is made by combining with milk or milk fats or any of the derivatives of 
either any fat, oil or oleaginous substance or compound thereof other than 
milk fat.” The opinion was based upon the following facts: (1) while 
oleomargarine did not possess all of the healthful properties of butter and 
was not in all respects a substitute for butter, still it was a nutritious and 
wholesome food containing no unhealthful ingredients; (2) oleomargarine 
was not sold as a substitute for butter but on its own merits and under 
such circumstances that every purchaser or user was fully advised of what 
he was buying or using. This eliminated the element of fraud as a justifi- 


° See State ex rel. v. Emery, 178 Wis. 147, 189 N.W. 564 (1922). 

1 178 Wis. 147, 158, 189 N.W. 564, 569 (1922). 

™ 178 Wis. 147, 160, 189 N.W. 564, 560, 570 (1922). 

" 193 Wis. 311, 214 N.W. 369 (1927), reviewed in 12 Minn. L. Rev. 75 (1927). 












RECENT FEDERAL AND LOCAL LEGISLATION 93 


cation for the statute. Curiously enough, Judge Rosenberry, who wrote 
the opinion, made no mention of the previous decision concerning “filled 
milk.’’ On the basis of the facts shown there is a clear distinction as to the 
element of fraud. While oleomargarine has milk as one ingredient, still it 
may be skimmed milk and presumably the product is deficient in vitamin 
A as is “filled milk,” such as Hebe. But oleomargarine appears to have 
come of age and into a respectability of its own. It is known for what it is 
and the public is no longer alarmed or deceived. It is, perhaps, the poor 
or the thrifty person’s “butter,”’ but the court apparently saw no reason 
to prohibit such a product in order to assist the dairy interests, even in 
Wisconsin, in their competition with animal or vegetable fats. It would 
not be easy to justify a prohibition on “filled milk” on the same sort of 
facts. If the advertising and the salesmanship of such products as Hebe 
and Carolene is found to be as honest as that of oleomargarine in Wiscon- 
sin, it does not seem that equal protection would be afforded by forbidding 
“filled milk’’ and permitting oleomargarine. Both are substitutes for more 
expensive foods and neither is a perfect food, if indeed there is anything 
that will qualify as such. Perhaps, then, one can agree with the result of 
the Illinois decision on its own particular assumptions of no health problem 
and no fraud and an apparent discrimination in favor of oleomargarine. 
In any event, the opinions show how important results turn upon the dif- 
ference in the facts. It would appear as if the prosecution in the Illinois 
case failed to develop all that can be said against the sale or manufacture 
of Carolene. On the other hand if a prosecution is started under the new 
1935 law, the defense apparently will miss a good opportunity if it does 
not emphasize what may be the “low down” truth that there has been a 
good deal of pretense about “health” and “fraud.” The real contest 
seems to be between the dairy interests and the vegetable or nut oil inter- 
ests. If this be the case, there seems to be no constitutional justification 
in favoring one over the other. 

In view of all that has been written, it will require considerable opti- 
mism to regard the 1935 legislation on “‘filled milk” as constitutional in 
Illinois. The prohibitory part of the new section (19a) seems to be essen- 
tially the same as that of the section repealed (19}). But 19a creates two 
exceptions to its prohibition. By the first exception is eliminated milk 
from which no milk fat has been extracted and to which has been added 
“any substance rich in vitamines.” This seems unnecessarily indefinite in 
the amount of the substance, in the meaning of “rich,” and in failing to 
designate which vitamins are meant. If any vitamin in a small amount of 
any substance is sufficient, then perhaps the practical meaning is that 
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“filled milk” does not include any compound in which the milk content is 
whole milk. At least the general understanding seems to be that vitamins 
are found in most foods in their natural state. Salt, other minerals, and 
cane sugar are understood to be examples of substances without vitamins. 
Yet this interpretation comes close to conflicting, perhaps it does con- 
flict, with the first sentence in section 19a which defines ‘“‘filled milk” as 
“any milk,” etc., to which has been added “‘any fat or oil other than milk 
fat.” To be so indefinite and uncertain is to invite doubt as to constitu- 
tionality. The second exception concerning “any distinctive proprietary 
food compound,” etc., seems to be specialized to the degree that it sug- 
gests the danger of an attack for improper discrimination, i.e., lack of 
equal protection. But here, as elsewhere in the problem, the facts pre- 
sented in any particular contest should be vastly important. 

Section rgb of the law of 1935 specifies that “‘filled milk’’ is an adulter- 
ated food, but this does not seem to be important in view of the broad 
definition of adulteration in section 8 of chapter 563 (Smith-Hurd). Sec- 
tion 19b also provides that the ‘‘sale”’ of ‘‘filled milk” “constitutes a fraud 
upon the public.” But the mere declaration of fraud is not binding on 
courts. It perhaps indicates the argument that will be used to sustain the 
new legislation. It is noticeable that it was not declared that the manu- 
facture for sale or the possession with intent to sell was a fraud upon the 
public. However, section 19c makes it unlawful to manufacture for sale, 
sell, exchange, or possess with intent to sell or exchange any ‘“‘filled milk” 
“as defined in this act.” Apparently there will be an advantage in prose- 
cuting for a “‘sale” of “‘filled milk” when the dairy interests select their 
test case. 

K. C.§. 


PRACTICE AND PROCEDURE IN SPECIAL ACTIONS AMENDED TO 
CONFORM WITH THE CIVIL PRACTICE ACT 


The Civil Practice Act, passed in 1933, was incomplete as a code cover- 
ing pleading and practice in Illinois, in two major respects. First, the act 
expressly excluded ten named actions,’ and also “other actions in which 
the procedure is regulated by special statutes.” Second, literally hundreds 
of sections in the statute books, dealing with substantive law or procedure, 
contained provisions or language not completely in harmony with the sub- 
stance or vocabulary of the new act. Ten days before the new pleading 

* Section 1 enumerates: attachment, ejectment, eminent domain, forcible entry and de- 


tainer, garnishment, habeas corpus, mandamus, ne exeat, quo warranto, and replevin. Sec. 31, 
par. 2 repeats the exceptions contained in section 1. 
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was to come into use, the Supreme Court adopted new rules? which 
patched up the first defect by providing that 


the separate statutes shall control, to the extent to which they regulate procedure in 
such actions, but the Civil Practice Act shall apply to matters of procedure not so 
regulated by separate statutes. 


This was obviously merely a make-shift, imperfectly filling the first gap’ 
and leaving the second untouched. 

The Committee on the Civil Practice Act of the Illinois State Bar Asso- 
ciation’ assumed the task of coordinating all the statutes with the new 
Civil Practice Act. The labors of the members of this committee cul- 
minated in ninety-nine bills, each amending a different act. These bills 
were introduced by Representative Adamowski on March 5, 1935, and 
were numbered House Bills 432 to 530 inclusive. One of these bills failed 
of passage because of disagreement between ‘the house and senate over 
amendments.’ The other ninety-eight were passed by both houses, in 
most cases exactly as originally drafted. Six were vetoed by the governor, 
apparently with the approval of the committee, because of errors dis- 
covered in them after they had been passed.° It is planned to prepare 
substitutes for these bills which failed to become laws, and it is hoped to 
secure their adoption at a special session of the present legislature, or at 
the next regular session. 


The bulk of these amendatory acts can be summarized briefly, with a 
few illustrations. Special mention will then be given the acts which seem 
to deserve it because of the importance of the changes made. 

Most of the amendments might be classed as mere changes in termi- 


Section 2 of the Civil Practice Act gives the court rule making powers considered broad 
enough to cover the actions regulated by special statutes. 


3 The expression “regulate procedure” is not easy to apply. For instance, a statute often 
creates a cause of action for damages or a penalty and provides for its recovery “in an action of 
debt” (e.g., Smith-Hurd IIl. Rev. St. 1933, c. 38, § ssoc). Ora statute provides: “Notice to all 
parties interested shall be given as now authorized in cases in chancery” (e.g., Smith-Hurd Ill. 
Rev. St. 1933, c. 6, § 2). Are these matters of procedure “regulated by separate statute” to 
such an extent that the Civil Practice Act should not control under this rule? 

4 Harry N. Gottlieb is chairman of this committee. Albert E. Jenner, Jr., an associate editor 
of Illinois Civil Practice Act Annotated, is a member and was active in the preliminary work of 
preparing materials for the committee. Mr. Jenner’s explanatory luncheon talks before the 
Chicago Bar Association, supplemented by some additional suggestions, aided materially in the 
preparation of this report on these acts. 

5 H.B. 441 amending the Administration of Estates Act. 

6 H.B. 466 amending the Municipal Court of Chicago Act; H.B. 473 amending the gasoline 
and volatile oils act; H.B. 477 amending the bail (criminal cases) act; H.B. 494 amending the 
nonresident corporations tax act; H.B. 495 amending the reciprocal or interinsurance act; and 
H.B. 518 amending the railroad act concerning grain in bulk. 
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nology, some statutes requiring many such changes, while sixteen required 
the alteration of only one word or one phrase. In some cases the old 
statute had merely mentioned a pleading or step in the procedure, such as 
‘bill’ or “demurrer,” and the vocabulary of the Civil Practice Act was 
adopted (i.e., “complaint” and “motion”’). In these cases the amendment 
made little if any change in procedural or substantive law. But in some of 
the statutes receiving a change in terminology, the statute had adopted 
some old common law or equity procedural step. Here the amending act 
in effect, and often in express wording, changes the procedure to agree 
with that under the Civil Practice Act. 

In addition to these changes in terminology which actually changed the 
procedure to conform to the new practice act, occasionally a section was 
added which adopted the provisions of the Civil Practice Act in toto for 
the statutory remedy, at least in all respects except as otherwise expressly 
provided. In other sections the Civil Practice Act is made to govern in 
some one named respect, as in the venue, or in the service of summons, or 
in the pleading, or in the appeal. In general, care was taken to make it 
clear that future changes in the Civil Practice Act or rules of court there- 
under should apply to the particular statutory remedy also. This is fur- 
ther clarified by a new rule of statutory construction.’ 

While conformity is now the rule, the unusual feature requiring a spe- 
cial statute often calls for one or more peculiarities in the procedure. 
Many exceptions heretofore existing were desirable and were therefore 
retained. The mere mention of a few will be sufficient proof of the need of 
some of the variations. In an ordinary action, the summons is made re- 
turnable on a return day not less than twenty nor more than sixty days 
after the date of the summons.* Such a provision would not be adopted 
for special proceedings such as habeas corpus, nor for “summary proceed- 
ings.” The provision, “‘not less than five days nor more than ten days,” 
is retained for suits to enjoin the disbursement of public moneys by offi- 
cers of the state.? Similar variations should occur in the time limits for 
filing notice of appeal. The liberal rules allowing joinder of any number of 
similar or dissimilar causes of action between the same parties should not 
be applied to ejectment proceedings,’® forcible entry and detainer,™ gar- 

7H.B. 527, Ill. L. 1935, 1430: “Twenty-second—The terms ‘other civil cases’ and ‘ordinary 
civil cases’ or any other equivalent expression, when used with reference to practice, procedure, 
or appeal, shall be deemed to refer to cases under the Civil Practice Act, and all existing and 


future amendments thereto and modifications thereof, and all rules now or hereafter adopted 
pursuant thereto.” 


8 Til. Sup. Ct. Rules 1933, rule 4 (355 Ill. 14).  H.B. 433, Ill. L. 1935, 787. 
9H.B. 508, Ill. L. 1935, roro. ™ H.B. 434, Ill. L. 1935, 892. 





RECENT FEDERAL AND LOCAL LEGISLATION 97 


nishment,” and several other special types of proceedings. Counterclaims 
in such actions are also limited to matters ‘‘germane to the distinctive 
purpose of the action.” In fact, when dealing with an action governed by 
a special statute, it is still necessary to examine the statute for special 
rules of pleading or practice. 

The approval here expressed of these variations from the Civil Practice 
Act should not be taken as an approval of all variations that were left 
by the committee in this revision. There are several cases where reason- 
able men might disagree as to the desirability of retaining distinctions." 
The committee might properly have withheld controversial amendments 
in order not to endanger the whole set of amendments. But there are 
other cases where retained distinctions can hardly be justified. Thus Sec- 
tion 13 of the Civil Practice Act permits service of summons by leaving a 
copy with the defendant personally, “or (2) by leaving such copy at his 
usual place of abode, with some person of the family, of the age of ten 
years or upwards, and informing such person of the contents thereof, pro- 
vided that the officer making such service shall send a copy... . (by 
mail).”” Perhaps it is sufficient to give a defaulting tenant notice to quit 
by leaving a copy of the notice ‘“‘with some person above the age of ten 
years, residing on or in possession of the premises”’; it is interesting that 
the amending act™ changed the age of the child from “above the age of 
twelve years” apparently with the object of conforming with the Civil 
Practice Act. Yet this statute still differs with the Civil Practice Act in 
some details, both of wording and of substance. If the tenant fails to 
leave, the summons in the ensuing forcible entry and detainer suit shall 
be served as prescribed in the Civil Practice Act if suit is brought in a 
court of record; but if brought before a justice of the peace, service of 
summons may be made “‘by leaving such copy at his usual place of abode 
with some person of the family of the age of twelve (12) years or upwards, 
and informing such person of the contents thereof.’ Such variations, in 
age and in other details, seem unnecessarily confusing. Even in actions 
before justices of the peace, a justification should be demanded of each 
retained exception to conformity. Less detail in the pleading before the 
justice of the peace is desirable, but that does not justify an attitude of 

2 H.B. 435, Ill. L. 1935, goo. 

13 Is the general issue (in effect) retained in ejectment (H.B. 433, Ill. L. 1935, 788) and 
forcible entry and detainer (H.B. 434, Ill. L. 1935, 892) because an unusual need for it exists in 
these actions, or is this the beginning of an effort to get rid of the requirements of specific 
pleading? 

4 H.B. 499, Ill. L. 1935, 940. 

's H.B. 434, Ill. L. 1935, 892. 
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laissez faire toward every peculiarity prescribed at present for an action 
though habitually brought in the justice’s court. 

One more specific case, involving three statutes, will suffice to show the 
need of continued study and improvement of statutes incidentally govern- 
ing practice and procedure in special actions. This case will also illustrate 
the natural conservatism of all revising committees which keeps many 
antiquated provisions in our statutes. 

At common law, distraint (also called distress) for rent was not a ju- 
dicial proceeding. The legality of the distraint was tested in court when 
the tenant brought replevin. The landlord was required to assume certain 
burdens which were indicated by the procedure he used to set up his 
rights under the distraint: he filed a sort of cross-action called an avowry. 
This procedure was used in the early days in Illinois. The Revised Stat- 
utes of 1827 reenact regulatory sections under three different chapters: 
(1) under Landlord and Tenant, the right to distrain for rent is preserved 
with some modifications from the common law; (2) under Replevin, the 
landlord (defendant) is permitted ‘‘to avow or make cognizance generally 
without particularly setting forth the tenure or title to the lands whereon 
such distress was taken’’; (3) under Costs, the successful defendant 
“making avowry, justification or cognizance in replevin’’ is allowed his 
costs against the plaintiff. In 1841 the entire procedure was changed; the 
distraint itself is made a judicial proceeding, with the party distraining 
required to bring the tenant into court by summons and “prove his de- 
mand as in other cases.’"** This effectively abolishes the old procedure of 
an avowry to an action of replevin: if the distraint is properly prosecuted, 
the defense of res adjudicata will lie to any action of replevin brought by 
the tenant; if not properly prosecuted, an avowry would fail.'7? The pro- 
vision in the Replevin Act, which specifically applies only to an avowry of 
distraint for rent, has been a “dead letter” since that statute of 1841, yet 
it and also the provision in the Costs Act are still retained in our revised 
statutes. 

The action of the committee in dealing with these provisions is as yet 
inadequate. The section in the Replevin Act, though dealing with a pro- 
ceeding made obsolete almost a century ago, was retained with the word 
“allege” substituted for ‘“‘avow or make cognizance.”"* The act amending 
the Costs Act’ does not affect the section here mentioned, so this section 


6 Til. L. 1840-41, 171, 172. 


*7 It is true that the old procedure was used in 1873 in Lindley v. Miller, 67 Ill. 244, but the 
tenant and the court overlooked the fact that the distraint had not been legally carried out. 


18 H.B. 439; Ill. L. 1935, 1139 (amended § 10). 9 H.B. 461; Ill. L. 1935, 627. 
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is retained even with the words “avowry” and “‘cognizance.” The sections 
on distraint in the Landlord and Tenant Act received slight attention” in 
comparison with that given the related problem of attachment. 

The mention of these cases indicating the need of further study in this 
tield is not intended as a criticism of the work of the present committee. 
Because of the short time available for it and the legislature, its program 
contemplated immediate action on the many rather obvious and non- 
controversial amendments, with a careful revision of only a few of the 
more important acts. The committee deserves high praise for its success 
in carrying out that program. 


Attachments 


The act in regard to attachments in courts of record received very care- 
ful attention and was to some extent reorganized and in many respects 
amended.” All of the new provisions seem clear, and it is not necessary to 
emphasize the importance of studying the appropriate sections before 
proceeding under the amended act. The amended act conforms with the 
Civil Practice Act as far as possible. The procedure in tort cases agrees 
more closely with that in contract than it did under old section 31. A 
clearer provision is made for service by publication in a garnishment 
attachment against a nonresident debtor. The exception, relieving the 
plaintiff of giving bond when the defendant is a non-resident, is repealed. 
The general attachment, with bond “double the sum sworn to be due,” is 
retained; there are, in addition, provisions for an attachment of specific 
property, with bond “double the value of the property to be attached.” 
There are also better provisions for alias and pluries writs, amply covering 
a combination of a specific and a general attachment. The distinction be- 
tween the writ as an attachment writ and as a writ of summons is clari- 
fied, with the attachment writ executed by the sheriff of the county while 
the summons may be served as provided in the Civil Practice Act. The 
whole act is very carefully drawn. 


Ejectment 
Many amendments were required in order to make the Ejectment Act 


conform to the Civil Practice Act as nearly as seemed desirable. This re- 
vision was carefully carried out.*? The most important change was in 


2 H.B. 499; Ill. L. 1935, 940. The word “declaration” was three times changed to “com- 
plaint,” and the words “set off” were changed twice, once to “counterclaim” and once to 
“counterclaim as in other civil actions.” 

* H.B. 432; Ill. L. 1935, 210. In connection with § 39 (a), see H.B. 446, Ill. L. 1935, 210. 

2 H.B. 433; Ill. L. 1935, 786. 
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eliminating the historical anomaly of giving each party more than one 
opportunity to prove his title. 


Forcible entry and detainer 


The action of forcible entry and detainer is almost always brought in the 
Municipal Court of Chicago, or, outside Chicago, in a Justice of the Peace 
Court. Many amendments were made in a careful revision of the act, but 
little effort was made to have the procedure (except when in a court of 
record) conform with the Civil Practice Act.*? The simplicity of the old 
procedure is retained. 


Replevin 


Many of the sections of the Replevin Act were amended and the whole 
act was overhauled.** A distinction, similar to that in the Attachment 
Act, is made between the service of the writ whereby the property is 
taken (by the sheriff of the county if in a court of record) and the service 
of the writ as summons (as in other cases under the Civil Practice Act). 
When the writ is issued by a justice of the peace, sections 6 and 7 appear 
to be in conflict as to whether the same distinction is made. 

The Replevin Act formerly did not contain any provision for a statu- 
tory appeal. While such an appeal was often used without objection, it 
would seem that only the common law methods of obtaining appellate re- 
view were available. The new act specifically provides for appeal as in 
other cases. But the form of this addition raises a question as to its valid- 
ity. The committee decided that old section 21 was not necessary. In- 
stead of repealing that section and adding the new section on appeal, sec- 
tion 21 was “amended” by substituting the new section for the old, and 
the change is described in the title (of the amending act) merely as an 
amendment of section 21. This same practice was used in several of these 
bills, but this case seems to be the only one of doubtful validity under the 
decisions on article 4, section 13 of the Illinois Constitution wherein the 
subject of each bill is required to be stated in the title. Here it might be 
held that, while this section creating the statutory appeal is germane to 
the Replevin Act, it is not germane either to section 21 or to any other 
section of that act mentioned in the new act.” 


23 H.B. 434; Ill. L. 1935, 891. 
24H.B. 439; Ill. L. 1935, 1137. 


5 See Dolese v. Pierce, 124 Ill. 140, 16 N.E. 218 (1888), as limited by Proviso High School 
v. Oak Park District, 322 Ill. 217, 153 N.E. 369 (1926). 
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Account 


The common law action of account was abolished.” This really does 
not change the substantive law, as this remedy has seldom been used in 
recent years. Assumpsit has been available for simple cases, and the com- 
plicated cases have been brought in equity. To make sure that the repeal 
of this remedy did not affect the substantive rights to an accounting be- 
tween joint tenants or tenants in common in real estate, a new section 
specifically providing for this right is added to “‘an act to revise the law in 
relation to joint rights and obligations.’’*”? Again the query is raised: is 
the provision regarding tenants in common germane to the title? 


Appeals from the appellate courts 


In addition to these acts amending statutes governing special remedies, 
special mention should be made of the act amending the section of the 
Appellate Courts Act which governs appeals from that court to the Su- 
preme Court.** Much of the jurisdiction of the Supreme Court is constitu- 
tional, but many important cases are appealed under this section. The 
bulk of the section has been entirely rewritten, with changes in substance 
as well as in form. While perhaps the amended rules will not cause the 
Supreme Court to review different cases than would have been reviewed 
under the old provisions, the new rules appear to be considerably better 
suited for making a selection of cases for consideration by the highest 
tribunal. 

W. L. E. 


APPEALS FROM PROBATE COURT 


When a claim filed against an estate is contested by the administrator 
or executor, appeal may be taken from the ruling in the probate court, and 
a trial de novo is had in the circuit court. The statute formerly required 
the appellant to furnish “a good and sufficient bond.’ If the claim was 
rejected by the probate court, this provision required a bond merely for 
costs. But if the claim was allowed, this required the administrator to file 
a bond twice the amount allowed.? This harsh requirement was changed 
by the last session of the legislature.* The administrator need file a bond 
“for costs only.” 


W.L. E. 
* H.B. 440; Ill. L. 1935, 1. * Smith-Hurd IIl. Rev. Stat. 1933, c. 3, § 6. 
27 H.B: 496; Ill. L. 1935, 936. 2 Pence v. Pettett, 211 Ill. App. 588 (1918). 


8 H.B. 470; Ill. L. 1935, 695. 3 H.B. or; Ill. L. 1935, r. 
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VENUE FOR ACTION ON A JUDGMENT NOTE 


During the present series of sharp conflicts and major battles between 
the “Freedom of Contract’’ conservatives and the “‘Protection from Ex- 
ploitation’’ liberal forces, perhaps little attention should be paid to this 
recent slight skirmish. If mentioned at all in the war bulletins, it would 
have received merely the slight notice that the ‘“‘money lenders” division 
of the conservatives “were driven out of an untenable position,” or (from 
their own reports) ‘‘retired from an advanced position for the purpose of 
strengthening their lines.’”’ The incident is here recorded, not because of 
any great economic importance of the encounter, but because of the possi- 
ble legal disputes that may arise over the extent of the ground gained and 
the action to be taken in its protection. 

The chief advantage of the power to confess judgment, most commonly 
found in the “‘judgment note,” lies in the lack of delay in obtaining a judg- 
ment, with the resulting priority in the lien on real property and the speed 
in obtaining execution on personal property. There are two further ad- 
vantages of considerable value: (a) the attorney confessing judgment can 
waive many if not all waivable defects in the proceedings, apparently in- 
cluding venue requirements’; and (b) the defendant is burdened with the 
duty of taking the affirmative steps by motion to have the judgment 
vacated, and this motion is granted only when the defendant discloses 
equitable reasons for setting aside the judgment.’ 

The power to confess judgment was slightly restricted by the recent act 
which provides that the application to confess judgment can be made only 
“in the county in which the note or obligation was executed or in the 
county where one or more of the defendants reside.’’ 

The object of this amendment is quite laudable. The obligor might be 
unfairly prejudiced by a judgment of which he has no notice. While a pro- 
vision requiring notice to be given, as by summons, within a short time 
after obtaining judgment would be a more direct way of reaching this ob- 
ject, the adopted requirement would usually result in the obligor’s learning 

* The possible speed in obtaining judgment is even greater than the clearly intended gain 
in reducing the delay in court procedure. The holder is permitted, under the common wording 
of the judgment provision, to have judgment confessed even before the note is due. Handley v. 
Mobury, 266 Ill. App. 356 (1932). It thereby operates as an unconditional power to accelerate 


the date of payment, without any loss in the negotiable character of the note. Uniform Nego- 
tiable Instruments Act, § 5; Smith-Hurd Ill. Rev. Stat. 1935, c. 98, § 25. 


2 For a discussion of the effect of the release of errors by the cognovit, see First Nat. Bank of 


New Paris v. Royer, 273 Ill. App. 158 (1933). An error in venue can generally be reached only 
by plea in abatement, and can be waived. 


3 Packer v. Roberts, 140 III. 9, 29 N.E. 668 (1891). 
4H.B. 397; Ill. L. 1935, 1072. 
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of the jvdgment so that he might early file a motion to vacate the judg- 
ment. At first glance it would seem that the limitation is innocent enough 
and would seldom seriously embarrass the holder of the obligation, though 
the dearth of reported cases raising objections to errors in venue in con- 
fession of judgment cases might indicate that there is little need for this 
provision. 

The difficulty with the provision lies in the method of enforcement. 
Similar requirements for venue already exist,’ but apparently might be 
waived by the cognovit. To prevent such a waiver, the amending act pro- 
vides: ‘‘A judgment entered by any court in any county other than those 
herein specified shall have no force or validity, anything in the power to 
confess to the contrary notwithstanding.” This provision raises many 
problems of interpretation which must await the decision of the appellate 
courts. The language of the statute may be extreme enough to make this 
venue requirement jurisdictional. Perhaps a judgment in the wrong 
county would be void, with a sale on execution subject to collateral 
attack.? Perhaps the record would be defective if it failed to show the 
basis for venue, at least when the judgment by default is obtained in vaca- 
tion. If jurisdictional, the recital of facts constituting jurisdiction might 
not be binding, even against collateral attack.* Such rulings would cast 
doubt on the validity of any judgment by confession and would adversely 
affect the bidding at the execution sale, and the marketability of the title 
obtained at the sale. This in turn would seriously prejudice the value of 
the confession of judgment provision in a note. 

While no prediction is here made as to the interpretation that will be 
given to this act, the possible adverse effect on all judgments by confession, 
even when actually in the correct venue, may be serious enough to suggest 
that the bill might have received more opposition had this indirect effect 
been considered. 

W. L. E. 


5 Ill. Civil Practice Act, § 7 (Cahill’s Ill. Rev. Stat. 1935, c. 110, § 135), lays venue generally 
“in the county where one or more defendants reside or in which the transaction or some part 
thereof occurred out of which the cause of action arose 

* Compare: Baltimore & O. R. R. v. Hollenberger, 76 Ohio St. 177, 81 N.E. 184 (1907); 
Central Me. Power Co. v. Me. Cent. R.R. Co., 113 Me. 103, 93 Atl. 41 (rors). 

7 Compare: Hutson v. Wood, 263 Ill. 376, 105 N.E. 343 (1914). 


* The courts may require a direct attack, by motion similar to the common law writ of 
error coram nobis. See: Ill. Civil Practice Act, § 72; Smith-Hurd Ill. Rev. Stat. 1935, c. 110, 
§ 200. 
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LEGISLATIVE EXPERIENCE OF ILLINOIS LAWMAKERS 


Cuartes S. HyNEMAN,* assisted by Avery Lerserson, R. A. MUNNECKE, 
Joun D. Pico, and Henry L. Prrrst 


I 


"Te American state legislature is entitled to a great deal more at- 
tention than it has received from students of law and of govern- 
ment during the present century. This oversight has been due to 
a multiplicity of causes, prominent among them, no doubt, being: (1) the 
prominence in public interest of the national government, (2) the notion 
of lawyers that statute is but fripperent addenda to the common law, and 
(3) the failure of the political scientists to advance appreciably beyond the 
text-book writing stage. 

This neglect cannot be justified on the ground that the state legislature 
is an unimportant cog in the governmental machine; the state legislature 
is still, in practice as well as in constitutional theory, the chief bureau for 
the pronouncement of public policy in the forty-eight commonwealths. 
The legislature, except where specific provision is made in the constitu- 
tion, controls the destiny of the other branches of the government, creat- 
ing and destroying, giving and taking away power." The public income of 
the state, and in large part that of local governments, is obtained through 
a revenue system approved by the legislature. Public funds are appor- 
tioned among the various governmental functions as the legislature or- 
dains. The adjustment of the great body of law to meet the changing 
needs and whims of society falls fully as much upon the hands of the legis- 
lator as upon those of the judge. And, lastly, the extension of govern- 
mental control to fields of activity formerly unregulated is accomplished 
by statutory enactment.’ 


* Assistant Professor of Political Science, University of Illinois. 
+ Undergraduates at the University of Illinois at the time this article was prepared. 


* Taft v. Adams, 69 Mass. 126 (1854); State ex rel. Yancey v. Hyde, 129 Ind. 296, 28 N.E. 
186 (1891); Im re Bulger, 45 Calif. 553 (1873). See also 6 R. C. L., “Constitutional Law,” 
$§ 151, 152 (1915). 

2 See Bruncken, The Common Law and Statutes, 29 Yale L. J. 516-22 (1920); Harno, 
Social Planning and Perspective through Law, 7 Am. Law School Rev., 705-15 (1933), and in 
19 Am. Bar Assn. J. 201 (1933). 
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Common sense suggests that a wise public will man its legislature with 
persons competent to perform these momentous yet delicate tasks of for- 
mulating public policy. Wisdom is no doubt an elusive quality, not al- 
ways flaunting itself for easy detection. But experience is said to be the 
head tutor in the school where the wise are educated. More than one per- 
son in a position to speak from personal knowledge has suggested that 
long continued experience in the legislature is essential to competent legis- 
lation. It is experience in the state capitol that acquaints the legislator 
with the intricacies of the governmental machine and permits sound judg- 
ment in respect to the improvement of public administration; it is experi- 
ence that helps him to distinguish public interest from selfish demand; it 
is experience that develops the facility for compromise and bargain which 


is necessary in the making of a decision applicable to groups antagonistic 
in their wants.’ 


This assumption that legislative experience is likely to run hand in hand 
with legislative competence is the principal justification for the present 
study of the service of Illinois legislators. The Illinois assembly is of spe- 
cial interest because it is one of the highest paid state legislatures in the 
United States, and because of the unique system of “‘cumulative voting” 
used in electing members of the lower chamber. It should be emphasized, 


however, that this study does not purport to isolate or assess the signifi- 
cance of these peculiar features.‘ 


3 Mr. Charles A. Kettleborough, Director of the Legislative Bureau of the State of Indiana, 
recently stated to one of the writers that one hears no more constant complaint on the part of 
members of the legislature than that their lack of experience makes it impossible for them to 
act intelligently on legislation presented to them. Mr. DeWitt Billman, Secretary of the II- 
linois Legislative Reference Bureau, affirmed this statement without hesitation. In his auto- 
biography, Al Smith states: ‘On several occasions (during the first session of service) I spoke 
to him of my discouragement with the whole situation and my apparent inability to get a 
proper understanding of it. I was reading amendments to laws that I had never heard of be- 
fore. In fact, I never knew there was so much law. My early school training under the Chris- 
tian Brothers made me familiar with the Commandments and, consequently, familiar with the 
Penal Code, but all the rest of it was Greek, and appeared to be too much for me 
second term was as much of a blank to me, so far as knowledge of what was going on in the 
legislature was concerned, as my first one had been. I was still seated in the last row 
was appointed (in the third session) to the Committees on Banks and on Public Lands and in 
Forestry. At the close of the session I found myself in about the same position as in 1904, in 
so far as having any understanding of its problems was concerned. I knew nothing about bank- 
ing laws and had never been in a bank except to serve a jury notice, and I had never seen a 
forest.”” Up to Now: An Autobiography 71-75 (New York, 1929). Cf. John A. Lapp, Making 
Legislators Law Makers, 64 Annals of Am. Acad. Pol. and Soc. Sci. 177 (1916). 

‘ The Illinois General Assembly consists of a Senate of fifty-one members and a House of 
Representatives of 153 members. The state is apportioned into fifty-one districts, one senator 
and three representatives being elected from each. Senators are chosen for terms of four years, 
twenty-five being chosen at one election and twenty-six being named two years later. Repre- 
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II 


The five latest sessions, 1925 to 1933 inclusive, were selected for study. 
This permitted comparison of three more or less normal sessions with two 
elected in the course of the Democratic landslide of 1930—32.5 It involved 
an analysis of the legislative records of 439 different individuals: 105 Sena- 
tors, and 334 members of the House. The quality of legislation is deter- 
mined perhaps not so much by the character of all members of the assem- 
bly as by the character of those who, because of personal influence or stra- 
tegic position, are especially able to shape the statutory output. It seemed 
desirable, therefore, to isolate the key men of these five sessions and ob- 
serve their legislative history. In want of better knowledge, it was as- 
sumed that those holding committee chairmanships and those enjoying 
membership on the more important committees were the chief moulders 
of the legislative product.® 

Identifying the more important committees proved to be for the most 
part a succession of arbitrary decisions. The rules committee of each house 
was placed in the select group. It was arbitrarily decided that the com- 
mittees charged with the greatest amount of legislation (i.e. those con- 
sidering the most bills) should be accounted the principal cogs in the legis- 
lative machine. This test was further refined by taking into account only 
those bills which finally passed the legislature, whether ultimately be- 
coming law or vetoed by the governor. Provisionally, therefore, the num- 
ber of finally-enacted bills was tabulated by committees for the sessions 
1925-1931.’ This tabulation, however, failed to establish any modal dis- 


sentatives are elected for terms of two years, all being chosen on the same election day. In 
voting for representatives, each voter casts three votes—either one vote for each of three can- 
didates, one and one-half votes for each of two, or three votes for one candidate. The compen- 
sation is fixed by statute (Ill. L. 1921, 470, 471) at $3,500 for each two years of service, plus 
actual cost of railway transportation (not to exceed one trip for each week the assembly is in 
session), plus $50 per session for incidental expenses. 


Ss The party composition of the two houses during the five sessions was: 


SENATE 


* This included the Speaker of the House, who was in all five sessions a member of the Com- 
mittee on Rules. 


7 The 1933 session had not adjourned at this stage of the research. 
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tributions which would suggest a dividing line between important and un- 
important committees. It also revealed a lack of consistency in the rank- 
ing of particular committees in different sessions. Some further criterion 
had to be adopted. A committee was arbitrarily designated as important 
if it ranked among the first five committees in bill output in any session, 
or if it ranked among the first five in respect to the total number of bills 
considered in the four sessions. This method produced seven House com- 
mittees and seven Senate committees for study, which with the two Rules 
committees made a total of eight for each chamber.* 

This mode of selection failed to isolate a small group of persons who 
might be supposed to constitute the central junta in the formulation of 
public policy. Of the 334 different individuals who served in the House 
during the five sessions, 319 enjoyed one or more appointments to the 
eight principal House committees. The situation in the Senate was much 
the same. All but one of the 105 different individuals who served in the 
Senate were found to have served on one or more of the eight chief com- 
mittees. 

Other devices for determining objectively the key men in the Illinois 
legislature were considered but seemed to promise no more satisfactory 
results than those just described. Certain of the tabulations concerning 
the sixteen selected committees are of interest and are included. 


III 


As pointed out above, 439 different individuals served in the two houses 
during the years 1925-33. The total legislative experience of these different 
persons ranged, among House members, from one totwenty sessions;among 
Senators, from one to seventeen sessions.’ The median is probably more 
useful than range as an index for comparison of length of service." Table I 


§ The eight House committees were: Appropriations; Education; Elections; Judiciary; Mu- 
nicipalities; Revenue; Roads and Bridges; and Rules. The eight Senate committees were: 
Appropriations; Education; Elections; Judiciary; Municipalities; Revenue and Finance; 
Roads, Highways and Bridges; and Rules. There is some variance in the names of these com- 
mittees in the five sessions. 

* Only regular sessions are taken into account in this study; special sessions were not in- 
cluded in computing the length of service. This seemed a proper procedure in view of the fact 
that in Illinois several special sessions are sometimes concurrently in existence; that special 
sessions are often of short duration; and that special sessions are frequently not so well attended 
as regular sessions. While the figures here represented do not give an accurate picture of legis- 
lative service, it must be admitted that the picture would hardly have been improved by calling 
a special session the equivalent of a regular session. 

In reckoning service of a legislator, his experience in either house of the Illinois legislature 
was counted. Experience in other legislative bodies was not inquired into and not counted. 

*e The median member is the middle member. Thus in the 1933 session, sixteen senators 
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(showing the number of sessions of service, including the one then being 
served) reveals that the median Senator in three of the five sessions has 
had the advantage of a bit more experience than the median House mem- 
ber, and in only one session, less experience. Of still greater interest, how- 
ever, are tables which distribute legislators into groups according to the 


TABLE 1 


SESSIONS OF SERVICE OF MEDIAN MEMBER 
(Including session being served) 


Service oF MepIAN MEMBER 


SESSIONS OF SERVICE IN LEGISLATURE 
ALL MEMBERS (153) OF HOUSE—s SESSIONS (1925-1933) 
(Including session being served) 


AVERAGE 
or ALL 5 
SESSIONS 


Per- 
Toa cent- 
0 age 
5 Ses-jof All 
sions|5 Ses- 


. 6th to roth sessions. . 

1st to 3d sessions... . 

. Ist to sth sessions. . . 

. Ist to roth sessions. . 

. 4th or more sessions. .| 27 
. 6th or more sessions. .| 134 
. trthor more sessions.| 21 


FOS RY OME Y ym 
in eno WAWO: 


“ 


length of their service. These tables (Tables 2, 3, and 4) permit one to 
draw a very accurate picture of the experience of members of House and 
Senate for each of the five sessions, and furthermore, permit comparison of 
the two chambers. Table 4 carries percentages only, since the variance in 


were serving their first term, and fourteen were serving their second. Ranked according to 
length of service, the twenty-sixth or middle man (there are fifty-one senators) was serving his 
second term, as Table 1 indicates. 
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the size of the two houses makes absolute numbers unsatisfactory for pur- 
poses of comparison. 


Attention may be called to a number of significant facts disclosed by the 
tables. Each session saw an influx of inexperienced legislators. In each 


TABLE 3 


SESSIONS OF SERVICE IN LEGISLATURE 
ALL MEMBERS (51) OF SENATE—s5 SESSIONS (1925-1933) 


(Including session being served) 


AVERAGE 
or ALL 5 
SESSION: 


Per- 

Tom cent- 
0) age 

5 Ses-jof All 

sions/5 Ses- 

sions 


4th to sth sessions. . . 
. 6th to roth sessions. . 
Ist to 3d sessions... . 
Ist to sth session. ... 
. Ist to roth sessions. . 
. 4th or more sessions. .| 130 
. 6th or more sessions. .}| 90 
. Irth or more sessions.} 23 


Senownun 


FSe eyo eern 
bh RSE 

Cote mt we 2 COUR Go GOtA cA 
ef S8SBSSoua! 
On ONO HWSO 
Deb Oh SU CON 


SESSIONS OF SERVICE IN LEGISLATURE 
HOUSE AND SENATE COMPARED—s SESSIONS (1925-1933) 


(Including session being served) 


oe or 
5 SESSIONS 1925 
PERCENTAGE sae? 


_ 1933 PE 19g3t P 1929 Pr PER- 
or ALL RCENTAGE RCENTAGE ERCENTAGE RCENTAGE CENTAGE 


Re IOWA 

nO W~T WH COdOUM 
wm 

Caouaurn 


. Ist to 3d sessions. . . 
- Ist to sth sessions. . 
. Ist to roth sessions. . 


Qe OMN 
sansoouw 


Ser OVEe Ne 
WHO BO HUARRO 


. 4th or more sessions . 
. Oth or more sessions . 
. 11th or more sessions 


o BE8SSSSS3& 
BB REx 


vera 
CH OWS HwWIOW OD 


a om se 0000 


ot BB Rt 
Sesaecscs 

Deak Ohh wWO~ 
ees OP HHH 


aw 
ow 
one 
one 


session from one-fifth to one-third of the House members were getting 
their first instruction in the lawmaking process. The Senate (elected for 
two sessions instead of one, which is the case with the House) has usually 
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undergone less of a purging at election time, but has made a steady march 
toward the poor record of the other chamber." On the average, 27.6% of 
the House were new members, 20% of the Senate. 

Observers, doubtless, would not agree in setting a point at which the 
legislator has accomplished the transition from novice to experienced 
solon. The tables have been arranged to satisfy persons of different mind 
on that matter. In no case has the lower House convened with as many as 
50% of its membership able to testify to the completion of three ses- 
sions of service, whereas the Senate has been able in three of the five ses- 
sions to show such a body of experience. In two sessions, the House could 
boast that 20% of its members had completed five sessions of service; the 
Senate, on the other hand, could show a better record in every case. Con- 
sidering arithmetic averages, the record of the Senate is twice as good as 
that of the House. 17.5% of the House had served five prior sessions; 
35.3% of the Senate. If one is of the opinion that the accumulation of 
ten sessions of service is necessary to equip a legislator for effective 
service, then he will concede that both House and Senate have suffered 
consistently from lack of experience. In no case has either chamber pos- 
sessed more than five members with ten sessions of lawmaking to their 
credit. On a percentage basis, however, the Senate record appears much 
superior to that of the House. 

A superficial comparison of the sessions with one another suggests that 
a more careful analysis might reveal a number of interesting facts. The 


Democratic landslide of 1930-32 evidently had less effect on the personnel 
of the House than on that of the Senate, a fact attributable for the most 
part, no doubt, to the use of cumulative voting in the selection of the lower 
chamber. Certainly the Democrats modified their own success by failure 
to nominate the number of candidates which their voting strength en- 
titled them to. This, however, is a matter better left for a later article. 


IV 


As was noted above, efforts to isolate the more important committees of 
the two houses met with little success. A more or less arbitrary process of 
selection yielded the two Rules Committees and seven bill-considering 
committees in each chamber. A roll of the membership of these commit- 
tees might easily be mistaken for the roll of the entire legislature. The 
average membership of the seven bill-considering committees of the Sen- 
ate ranged from 24 to 40; that of the seven House committees ranged from 
29 to 59. In the House roughly one-third of the whole body are members 


* As noted above, approximately one half the senate hold over and so are not subject to 
election risks. 
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of the important Appropriations and Judiciary Committees, and each of 
the other six committees claims about one-fifth of the total membership. 
Only 11 members of the Senate, on the average, have failed being appoint- 
ed to that body’s Appropriations Committee during the five sessions (4 
persons in 1927), and in every case but one during the five sessions, these 
persons found a berth on one or more of the other seven important com- 
mittees. 

As a consequence of this democratic dispersion of committee member- 
ships, figures as to the total legislative experience of committee members 
so closely resemble those for the entire membership of the two houses as 
to make their inclusion pointless. A comparison of the various committees 


TABLE 5 


SESSIONS OF SERVICE IN LEGISLATURE 
MEMBERS OF EIGHT PRINCIPAL HOUSE COMMITTEES—s SESSIONS (1925-1933) 


(Including session being served) 













PERCENTAGE OF ALL MEMBERS SERVING 


ToTaL 
CoMMITTEE News 
or ALL 4th or 6th or 1rth or 
Mr . 1st to 3d | rst to sth |rst to roth Siem ae More 


Sessions | Sessions | Sessions 


Sessions | Sessions | Sessions 












1. Appropriations. ..... ‘ ; i 

Re eee 3; ; j ; 
a eee : : ; 2. 
4 lary........... 237 ; 79.6 96 38.4 20.4 3.2 
5. Municipalities... .... 160 66.4 82.6 98 33.6 17.4 2 
SCR 157 63 78.4 97.9 37 21.6 2.1 
7. Roads and Bridges. . . 212 70 88.2 98.4 30 11.8 1.6 
i a 49 26.6 49.4 76.6 73-4 50.6 23.4 
















with one another is of some interest, however. Tables 5 and 6 total the 
membership (for five sessions) of each of the selected committees, and 
then indicate the percentage of that total membership enjoying a par- 
ticular amount of legislative service.** The House Committee on Rules 
emerges as the most experienced group. Only slightly more than one- 
fourth of its members (26.6%) fall in that group of novices who are serv- 
ing their first, second, or third session. Nearly as many (23.4%) have 
completed ten sessions of service. No other committee can approach that 
record. Senate committees are, on the whole, much more experienced 
than those of the House. Excepting the Rules Committee and possibly 
the Appropriations Committee, no House group can show as good a record 
™ Total membership means “memberships” and not “individuals.” If A served on the Ju- 


diciary Committee in three sessions, he is counted three times in totaling the membership of 
that committee. 
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in legislative experience as the least experienced Senate committee. The 
House Committee on Education is distinctly the least experienced. 

Figures as to the number of sessions spent as a member of a particular 
committee are of doubtful value. Experience on the Revenue Committee 
is doubtless of great use in subsequent service on the Appropriations Com- 
mittee. A new appointee to the Committee on Municipalities may prove, 
because of his experience on other committees, to be a veteran in the con- 
sideration of legislation dealing with cities. Three tables portraying length 
of committee service are nevertheless included for whatever they may be 
worth. 

TABLE 6 
SESSIONS OF SERVICE IN LEGISLATURE 
MEMBERS OF EIGHT PRINCIPAL SENATE COMMITTEES—s SESSIONS (1925-1933) 
(Including session being served) 


PERCENTAGE OF ALL MEMBERS SERVING 
Tora. 


NuMBER 


1st to 3d | rst to sth |rst to roth ath or 6th or exth of 


‘ . More More More 
Sessions | Sessions | Scesiens Sessions | Sessions | Sessions 


MEMBERS 


. Appropriations 


. Elections 


58.8 


Table 7 shows the number of sessions that the median member of each 
committee had spent (including the current session) as a member of that 
particular committee. These figures reveal that House committeeman are, 
in general, more recently appointed to their committee tasks than are 
Senate committeemen, and they show the effect of the ascendancy to 
power of the Democratic party in the 1933 session. 

Tables 8 and 9 are counterparts of Tables 5 and 6. They total the mem- 
bership (for five sessions) of each of the selected committees, and then 
indicate the percentage of that membership enjoying a particular amount 
of service on that committee. The House Elections Committee appears 
as a body of temporary membership, 92.8% of its five session membership 
consisting of persons enjoying only three sessions or less of service on that 
committee. Senate committees show, on the whole, more stable member- 
ship than House committees. Four House and two Senate committees 
could at no time during the five sessions boast a single individual who had 
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completed ten sessions of service as a member of that particular com- 
mittee. Not revealed in the tables is the further interesting fact that only 
two committees, Senate Appropriations and Senate Judiciary, could point 


TABLE 7 


SESSIONS OF SERVICE ON COMMITTEE OF MEDIAN MEMBERS 
EIGHT PRINCIPAL COMMITTEES—s SESSIONS (1925-1933) 
(Including session being served) 


SESSIONS BEING SERVED ny MEDIAN MEMBER 





1. Appropriations........... 2 I 2 3 2 3 2 3 2 3 
GC, BE 550 cc carcigeccs 2 I I 2 2 3 I 4 I 3 
3. Elections. ............... I I I 3 I 2 2 3 I 3 
4. Judiciary................ 3 2 2 3 3 2 3 3 2 3 
5. Municipalities........... I 2 I I 2 2 2 4 2 3 
DEEL 5tcces as cenarce 2 I I 2 2 2 I 2 I 3 
7. Roads and Bridges....... 2 I 2 2 2 2 2 3 I 3 
= | RSE een ae 8 I I 2 I 2 I 2 3 2 3 


TABLE 8 


SESSIONS OF SERVICE ON COMMITTEE 
MEMBERS OF EIGHT PRINCIPAL HOUSE COMMITTEES—s SESSIONS (1925-1933) 


(Including session being served) 











PERCENTAGE OF ALL MEMBERS SERVING 











NUMBER 


1st to 3d | rst to sth |rst to roth ath or Gh or sth or 


. ° ‘ More More More 
Sessions | Sessions | Sessions . Senctenn t Chilean 


or 
MEMBERS 
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in each of the five sessions to a nucleus of veterans who had completed ten 
sessions of service on that committee. 


V 


Chairmen of legislative committees presumably play important parts 
in the legislative process. The length of their service in the legislature, on 
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committees, and in chairmanships is of interest. A study of the records of 
the 162 House chairmanships and the 182 Senate chairmanships of the 
five sessions (Tables 10 and 11) reveals a number of interesting facts." In 


TABLE 9 
SESSIONS OF SERVICE ON COMMITTEE 
MEMBERS OF EIGHT PRINCIPAL SENATE COMMITTEES—s5 SESSIONS (1925-1933) 
(Including session being served) 


PERCENTAGE OF ALL Members SERVING 


4th or 6th or trth or 
More More More 
Sessions | Sessions 


. Municipalities 
NS Ss oss koa 
ee ing went 
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TABLE 10 


SESSIONS OF SERVICE IN LEGISLATURE 
CHAIRMEN (162) OF ALL HOUSE COMMITTEES—s SESSIONS (1925-1933) 


(Including session being served) 


AVERAGE 1933 1931 1929 1927 1925 
OF 5 Torat No. | Totat No. | Totat No. | Torat No. | Torat No. 
SEssIONS 
Committee CHarR- 
MEN SERVING 


Per- | Num-| Per- | Num-| Per- | Num-| Per- Per- 
cent | ber be: cent 


3d session........ 

. 4thand sth sessions . 
. 6th to roth sessions . 
1st to 3d sessions... . 
. Ist to sth sessions... 
. Ist to roth sessions. . 
. 4th or more sessions . 
. 6th or more sessions . 
. Irth or more sessions 


RSo py OMee yn 


“- 


no session has the House had more than one committee headed by a person 
just arrived for his first term in the Assembly; in three sessions every 
chairman had completed at least one term of legislative service. In the 
Senate the number of committees closely approximates the number of 
members of the majority party, and it is rare that one member is given 


13 The 162 house chairmanships were held by ninety-seven different persons; the 182 senate 
chairmanships were held by eighty-four different persons. 






























LEGISLATION AND ADMINISTRATION IIs 


chairmanship of more than one committee." Consequently, some of the 
chairmanships must go to the newcomers of the dominant party. Table 11 
shows the extent to which this is true. Comparing the two houses as to 
percentage of chairmen who had completed three or more sessions of 
service, the House could show the better record in three of the five ses- 
sions. When one considers, however, those chairmen who were serving at 
least their sixth session in the legislature, the Senate presents the better 
record in all but the 1933 session. The same is true in considering chair- 
men who have ten sessions to their credit. 


TABLE 11 


SESSIONS OF SERVICE IN LEGISLATURE 
CHAIRMEN (182) OF ALL SENATE COMMITTEES—s SESSIONS (1925-1933) 


(Including session being served) 





AVERAGE 1933 1931 1929 1927 1925 
OF 5 Tota No. | Totat No. | Totat No. | Torat No. | Torat No. 
SEssIons —29 —34 —4I —4I —37 


Committee CHAIR- 
MEN SERVING 


ber 
1. 1st session......... 7.2} 20.8 11 38 6 18 8 20 8 20 3 8 
ERS co cccces 6.2 | 17.8 10 34 8 23 7 17 3 7 3 8 
§. gd session......... 4.2} 11.8 3 10 4 12 4 10 2 s 8 22 
4. 4th and sth sessions . 5-4 13.8 I 3 2 6 Ss 12 12 29 7 19 
5. 6th to roth sessions.} 9. 25.8 2 7 Ir 32 12 29 12 29 12 32 
6. 1st to 3d sessions....| 17.6 | 50.6 24 83 18 53 19 47 13 32 14 38 
7. 1st to sth sessions...| 23 64.4 25 86 20 59 24 $3 25 61 aI 7 
8. 1st to roth sessions. . 34.8 90.2 27 93 3t gr 36 37 go 33 9 
9. 4th or more sessions .| 18.8 49-4 5 17 16 47 22 53 28 68 23 62 
10. 6th or more sessions .| 13.4 | 35 4 14 14 41 17 41 16 39 16 43 
1. 11th or more sessions} 3.6] 9.8 2 7 3 9 5 12 4 10 4 






The coming of the 1933 session saw the Senate, in substituting Demo- 
cratic for Republican control, entrust its committees to less-experienced 
leadership to an extent quite out of proportion to its practice in previous 
sessions. The House, in changing party leadership, can hardly be said to 
have adopted either more or less experienced leadership. 

In respect to the chairmen of the sixteen committees selected for espe- 
cial study, we have data not available for other House and Senate chair- 
men. Tables 12 and 13 tabulate the data as to the length of their service 
in the legislature, their service as members of their respective committees, 
and their service in their respective chairmanships. In only one instance 
was one of the chief House committees led by a person serving his first 
session in the legislature. The record shows that this situation occurred 
five times in the other chamber, three of the instances being in the Rules 
Committee. In only six instances did the House choose for chairman of 


“In only eight instances during the five sessions did one man hold two senate chairman- 
ships. In no instance did one man hold more than two. 
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one of its eight important committees a person never before having been 
a member of that particular committee. In the Senate this occurred eleven 
times, the Rules Committee furnishing four of the instances. 

It is not surprising to note that the Democratic party, coming into 
power in 1933, filled House and Senate chairmanships with men who had 


TABLE 12 


RECORDS OF CHAIRMEN OF EIGHT PRINCIPAL HOUSE COMMITTEES SHOWING 
SESSIONS OF SERVICE IN LEGISLATURE, ON COMMITTEE, AND AS 
CHAIRMAN—s SESSIONS (1925-1933) 


(Including session being served) 


1931 1929 


ComMITTEE On 
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TABLE 13 


RECORDS OF CHAIRMEN OF EIGHT PRINCIPAL SENATE COMMITTEES SHOWING 
SESSIONS OF SERVICE IN LEGISLATURE, ON COMMITTEE, AND AS 
CHAIRMAN—s SESSIONS (1925-1933) 


(Including session being served) 


. Appropriations 
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unicipalities 
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not previously held those positions. It is much more surprising to observe 
the extent to which these chairmanships changed hands in the midst of 
Republican supremacy. Sixteen times out of a possible thirty-two, the 
Republican party chose a different head for one of the eight principal 
House committees, fifteen of these sixteen selections never having previ- 
ously held that chairmanship. Seven times change in leadership was made 
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necessary by the failure of the previous chairman to return to the legisla- 
ture; one time it was accompanied by a shift of the previous chairman to 
a different chairmanship; eight times it appears to have been a case of re- 
jection of the older leadership."S Six of the eight cases of repudiation came 
in the 1925 session. In the Senate the Republican party changed its chair- 
men in nineteen of a possible thirty-two times, five of these changes put- 
ting in the chairmanship a man who had earlier held that office. Six of 


TABLE 14 
SESSIONS OF SERVICE IN LEGISLATURE 


ALL MEMBERS, ALL CHAIRMEN, CHAIRMEN OF PRINCIPAL COMMITTEES 
HOUSE AND SENATE—AVERAGE OF ALL 5 SESSIONS (1925-1933) 


(Including session being served) 


All House | All Senate | All House | All Senate | 8 House 8 Senate 
Serving Members | Members | Chairmen | Chairmen | Chairmen | Chairmen 
Per Cent | Per Cent | Per Cent | Per Cent | Per Cent | Per Cent 


18. 
10. 
. 4th and sth sessions. . . a 15. 
. 6th to roth sessions. . . ‘ 26. 
1st to 3d sessions j 49 
ist to 5th sessions 82. 64. 
. Ist to roth sessions... . 97-3 gI 
. 4th or more sessions. . . 36.1 51 
. 6th or more sessions. . . 17.5 re 
. 11th or more sessions. . 2.7 9 
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13 
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these nineteen changes were due to failure of the previous chairman to 
return to the legislature; eleven were accompanied by a shift of the former 
incumbent to chairmanship of a different committee; in only two cases 
was there apparent repudiation of old leadership.” 

In only four instances (House Rules two times, Senate Municipalities 
and Roads once each) was a chairmanship in the hands of a man who had 
four times before held that position. In only seventeen out of eighty pos- 
sibilities was the chairman a person with two or more previous sessions of 
experience in that position. Twelve of these instances were in the Senate. 

When all members of the two houses, all chairmen, and chairmen of the 
sixteen principal committees are compared as to amount of experience in 
the legislature (Table 14) it will be seen that the chairmen of the eight 
select House committees present distinctly the better record. 

8 In six of the eight instances of removal from all chairmanships, the ex-chairman was given 
membership on the committee he had previously headed. 

* In each of these two cases the ex-chairman was continued as a member of the committee. 
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VI 


A most cursory examination of the tables presented here will make it 
clear to the reader that the foregoing explanatory paragraphs call atten- 
tion to only a few of the significant facts revealed in the data which have 
been compiled. It has been particularly the wish to avoid explanation of 
why Illinois lawmakers do not longer continue their service in the legisla- 
ture, on committees, and in chairmanships. It would be of interest to 
make a comparative analysis of the records of rural and urban representa- 
tives, Democrats and Republicans, and minority and majority representa- 
tives from particular assembly districts. These things may properly be 
objectives of later articles. 
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INDUSTRY AND COURT* 


Matcotm P. SHarpt 
I 


THEORY of the proper relation between industry and govern- 

A ment, and not the historical or grammatical meaning of words in 

the constitution, supplies the only clew to the most important 
constitutional decisions of the Supreme Court of the United States. 

As an examination of the cases in which the court has changed its mind 
seems to indicate, the view that industry and trade ought to be free from 
government control has been a consistent influence on the court’s deci- 
sions. Mr. Justice Story and Chief Justice Marshall tried unsuccessfully 
to derive some general theory of protection to freedom of trade from the 
words of the contract clause." The development of a modern interpreta- 
tion of the meaning of the “‘liberty”’ and “property” protected by the due 
process clauses resulted later in a body of decisions such as they would 
doubtless have approved. 

The creation of modern due process doctrine has followed a familiar 
but somewhat curious course. ‘“‘Liberty” and “property” were first given 
federal constitutional protection in the form of property in slaves and 
liberty to deal with slave property as the owner wished.? The appearance 

* For the writer’s background, and earlier brief comments on related matters, see 1 Univ. 
Chi. L. Rev. 320 (1933); 2 Univ. Chi. L. Rev. 301 (1935). The experience there referred to has 
been further supplemented by continued work as a special consultant, particularly in connec- 
tion with the steel code administration, in the recovery administration. The present comment 
is for the most part a brief summary of a position based on earlier study, and more fully dis- 


cussed in an earlier paper. See the writer’s Movement in Supreme Court Adjudication, 46 
Harv. L. Rev. 361, 593, 795 (1933). Support for and explanation of these brief observations 
must be left partly to that paper. 

Thoughtful and more or less critical comments on Schechter Poultry Corporation v. United 
States, 295 U.S. 495 (1935), have appeared. See Clark, The Supreme Court and the N.R.A., 
83 New Republic 120 (June 12, 1935); McBain, The Constitution and the New Deal, 25 Yale 
Review 114 (1935); Powell, Would the Supreme Court Block a Planned Economy?, 12 Fortune, 
no. 2, 48 (August, 1935). See also Corwin, The Twilight of the Supreme Court (1934). The 
psychological effects of the publication of a book with this title may be worth some speculation. 

Corbin, What’s a United State?, 98 Scribner’s Magazine 257 (November 1935) has ap- 
peared since this comment went to press. 

t Associate Professor of Law, University of Chicago Law School. 

* Ogden v. Saunders, 12 Wheat. (U.S.) 213 (1827). 

? Dred Scott v. Sandford, 19 How. (U.S.) 393, 450-452, 488, 490, 508, 515-17, 527-29, 624- 
27 (1857). 
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of constitutional liberty and property in this form was, of course, one of 
the occasions for the Civil War. It is, indeed, one of the ironies of current 
history that Lincoln, who was responsible for the destruction of the prop- 
erty rights which the Dred Scott decision tried to protect,’ and who was 
responsible both for fundamental changes in the constitution and for sav- 
ing it, should be appealed to as the supposed opponent of all constitu- 
tional change. 

The appearance of constitutional liberty and property in the Dred 
Scott case was somewhat tentative. An effort to invoke due process doc- 
trine against the inflationary legal tender legislation was rather summarily 
disposed of. The idea persisted, however, and was expressed forcefully 
in the dissenting opinions in the Slaughter House cases.’ Finally in 1897 
the idea was used to give to a national insurance business the kind of 
protection against state laws that had been developed for many other 
businesses by the construction of the commerce clause; and in a limited 
decision, useful commercially, the modern view of the meaning of liberty 
and property in the due process clauses was finally adopted by the Su- 
preme Court.® 

The social consequences of the development of this modern doctrine 
have since become apparent. One need only recall the decision that states 
may not impose a penalty upon the formation of yellow dog contracts;’ 
and that Congress may not authorize a commission to require the pay- 
ment of living wages to women in the District of Columbia.* 

The decisions establishing the modern view of the meaning of liberty 
and property in the due process clauses, write into the law an economic 
doctrine which has the support of one group of students of economic 
theory, but which has no adequate support in the legislative or judicial 
history of the due process clauses. 

General considerations similarly seem necessary, to explain the develop- 
ment of a useful and less notable line of decisions. The commerce clause 
provides that “the Congress shall have Power . . . . To regulate Commerce 
with foreign Nations, and among the several States, and with the Indian 
Tribes; ....” It was early, and necessarily, decided that in consequence 

3 See 2 Warren, The Supreme Court in United States History 329-332 (2d ed. 1926) for 
interesting observations on Lincoln’s attitude toward the Dred Scott decision. 

4 Legal Tender Cases, 12 Wall. (U.S.) 457, 551 (1870). 

516 Wall. (U.S.) 36 (1873). 6 Allgeyer v. Louisiana, 165 U.S. 578 (1897). 

7 Coppage v. Kansas, 236 U.S. 1 (1915). Cf. Texas and New Orleans R. R. v. Brotherhood 
of Ry. and Steamship Clerks, 281 U.S. 548, 570-571 (1930). 

8 Adkins v. Children’s Hospital, 261 U.S. 525 (1923). Cf. Nebbia v. New York, 291 U.S. 
502 (1934). 
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of this clause state legislation inconsistent with authorized congressional 
legislation must be treated as ineffectual by the courts.’ In arguing the 
case which established this proposition, however, Daniel Webster went 
further, and urged that a limit on state legislation was to be found in the 
words of the clause themselves. His argument was that the power of 
states over interstate commerce met at some point a limit in the grant of 
power to Congress over interstate commerce. 

Whether considered in the light of history, grammar, or logic, the argu- 
ment will not bear a moment’s examination. It did, however, appeal to 
the practical sense of persons who were familiar with interstate commer- 
cial jealousies; and it won a cautious and qualified suggestion of approval 
in a dictum by Chief Justice Marshall. ° 

Webster pressed the argument again in cases which divided the court 
under Chief Justice Taney.’ The cases were decided without any final 
determination about the proposed doctrine; and it was not applied to 
invalidate legislation until 1873." Since then the basic theory of Web- 
ster’s arguments has been developed into a large body of technical rules, 
protecting interstate commerce against many kinds of interference by 
regulatory and tax measures of the states. 

Again general ideas with respect to freedom of trade appear to have 
had their influence on decisions defining the power of Congress over inter- 
state commerce. The Sherman Act was at first threatened with frustra- 


tion by a decision that a monopoly of the sugar refining capacity of the 
country was not engaged in interstate commerce; and it has been held 
that while Congress could forbid the transportation of contraceptives, 
women, lottery tickets, impure food, and stolen automobiles in interstate 
commerce," it could not assure railroad workers the right to organize’ 


nor prevent the transportation of the products of child labor in interstate 
commerce.*® 


9 Gibbons v. Ogden, 9 Wheat. (U.S.) 1 (1824). Cf. Brown v. Maryland, 12 Wheat. (U.S.) 
419 (1827). 


© The License Cases, 5 How. (U.S.) 504 (1847); The Passenger Cases, 7 How. (U.S.) 283 
(1849). Cf. Cooley v. Board of Wardens of the Port of Philadelphia, 12 How. (U.S.) 299 (1852); 
Steamship Co. v. Portwardens, 6 Wall. (U.S.) 31 (1867). 


™ Case of the State Freight Tax, 15 Wall. (U.S.) 232 (1873). 

™ United States v. E. C. Knight Co., 156 U.S. 1 (1895). 

"3 Lottery Case, 188 U.S. 321 (1903); Hipolite Egg Co. v. United States, 220 U.S. 45 (1911); 
Hoke v. United States, 227 U.S. 308, 321 (1913); Brooks v. United States, 267 U.S. 432 (1925). 

4 Adair v. United States, 208 U.S. 161 (1908). Cf. Texas and New Orleans R. R. v. Brother- 


hood of Ry. and Steamship Clerks, supra note 7. But cf. Railroad Retirement Board v. Alton 
Railroad Co., 295 U.S. 330 (1935). 


*s Hammer v. Dagenhart, 247 U.S. 251 (1918). 
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Similar influences seem necessary to explain the development and recent 
adoption by the Supreme Court of the American doctrine limiting delega- 
tion of legislative power to executive and administrative officers. 

Insofar as the doctrine is supposed to be derived from the principle of 
the separation of powers, it should be remembered that that principle 
was originally conceived of as a means of limiting the power of any gov- 
ernment by dividing its functions among various organs.” For the suc- 
cess of the principle no clear-cut, consistent, analytical distinction between 
the three or four or five sorts of power which governments exercise is 
necessary; nor is any such distinction possible. A simple recognition of 
the obvious directions of the constitution with respect to such matters 
as elections, tenure of office, the assembly of Congress, impeachment, veto, 
pardon, and more important functions specifically assigned, would go far 
to assure the organization which those who developed the theory of the 
separation of powers had in mind. 

Insofar as the new doctrine with respect to the delegation of powers 
has an independent origin, there is little or no historical justification for 
it. The Latin maxim which has been used to give it sanctity has been 
shown to be derived from a misprint in an early edition of Bracton; and 
it is a maxim whose serious application to commercial matters would 
interfere seriously with industry and trade. As the maxim should have 
appeared in Bracton it meant only that the king could not delegate 
official authority on such terms as to deprive himself of ultimate au- 
thority.’’ In discussing the English government in 1690, Locke made some 
observations about the delegation of power which suggest the modern 
doctrine; but which do not seem necessarily to imply any principle but 
one which would prevent Parliament from giving up its power to the 
crown irrevocably."* Again it would seem that an observation of the ob- 
vious directions of the constitution with respect to elections, the assembly 
of Congress, and legislation would be enough to protect the country 
against the kind of dictatorship which would result from a congressional 
decision to confer large powers irrevocably or for an extended period on 
the president. 

American lawyers have, however, developed the principles of the sepa- 
ration of powers and the non-delegability of legislative power into a re- 


*6 See the writer’s The Classical American Doctrine of “The Separation of Powers,” 2 Univ. 
Chi. L. Rev. 385 (1935). 


17 Duff and Whiteside, Delegata Potestas Non Potest Delegari: A Maxim of American Con- 
stitutional Law, 14 Corn. L.Q. 168 (1929). 


*® Locke, Of Civil Government Bk. II, c. XI, § 141; c. XIV, § 159. (Everyman’s ed. 1924) 
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fined doctrine; and this doctrine was this year for the first time applied 
by the Supreme Court."® 

The development of our major constitutional doctrines has taken place 
by a subtle, cautious, and tentative type of reasoning; which has not in- 
frequently involved the court in changes of mind. 

It is possible that a number of previous decisions were overruled when 
it was decided last June that Congress could not authorize the president 
to permit industrial groups to combine to improve their economic position, 
subject to safeguards in the public interest, and protected against minority 
interference by legal sanctions; and that, even if Congress defined more 
specifically the functions of the president, it could not authorize the appli- 
cation of such a scheme of legislation to commercial transactions not in 
a stream of interstate commerce nor affecting by competition a stream of 
interstate commerce.” 

The large objectives of promoting the development of a solvent and 
efficient railroad system have been entrusted by Congress to the Inter- 
state Commerce Commission; and these large objectives may be pro- 
moted, among other means, by authority from the Commission for the 
lease of property by one railroad to another whenever it is found to be 
“in the public interest,” and ‘‘on such terms and conditions as shall be 
found by the commission to be just and reasonable in the premises.” 
In deciding that it had authority to condemn a plan of consolidation by 
the use of leases, on the ground that it gave control to persons who might 
have little or no interest in the system as owners, the commission assumed 
its widest power under these provisions.”* Its exercise of power for this 
purpose seems—though it has not been squarely passed upon—to have 
been given some approval by the Supreme Court.” 

9 Panama Refining Co. v. Ryan, 293 U.S. 388 (1934); Schechter Poultry Corporation v. 
United States, 295 U.S. 495 (1935). Cf. Washington v. Dawson & Co., 264 U.S. 219 (1924). 


See 2 Univ. Chi. L. Rev. 632 (1935). Cf. Ray and Wienke, Hot Oil on Uncharted Seas of 
Delegated Powers, 29 Ill. L. Rev. 1021 (1935). 


2 Schechter Poultry Corporation v. United States, supra note 19. 

* See 41 Stat. 480-482 (1920), 49 U.S.C.A. § 5 (1), (2), (4), (8) (1929) for portions of the 
statute which should be considered together. 

= Nickle Plate Unification, 105 I.C.C. 425 (1926). 

23 Discussing the section under consideration, the court has said: “The provisions now be- 
fore us were the additions made by Transportation Act, 1920, and the term ‘public interest’ as 
thus used is not a concept without ascertainable criteria, but has direct relation to adequacy of 
transportation service, to its essential conditions of economy and efficiency, and to appropriate 
provision and best use of transportation facilities, questions to which the Interstate Commerce 
Commission has constantly addressed itself in the exercise of the authority conferred.” New 
York Central Securities Corporation v. United States, 287 U.S. 12, 25 (1932). 
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The validity of the section itself has been squarely upheld by the 
court.*4 Differences may of course be pointed out;?§ but it is difficult to 
see any controlling distinction between the delegation of power to pro- 
mote the prosperity of the railroad industry to an administrative com- 
mission, and the delegation of power to promote the prosperity of other 
industries to the president of the United States. 

The recent decision of the court has a more important application to 
the problem of interstate commerce. The court seems to disclaim making 
any judgment upon the economic theory on which the Recovery Act was 
framed and administered. It must, therefore, for purposes of its discus- 
sion, assume that Congress and the Administration might legitimately 
have acted on the theory that the protection of wage levels and price 
stability everywhere would prove an effective means of restoring the en- 
tire commerce of the country. 

On these assumptions it is difficult to determine whether the court’s 
early decision that a monopoly of the sugar refining capacity of the 
country was not engaged in interstate commerce and so not subject to 
the Sherman Act, has had its authority revived.” It has been commonly 
supposed that this early decision had been silently overruled by a long 
line of intervening decisions.*7 Are these decisions in turn now to be 
treated as overruled? The question is made particularly acute by the 
court’s quotation of the observation that “‘building is as essentially 
local as mining, manufacturing, or growing crops.’’** This quotation 
has been read by some as a warning; but it is either a meaningless truism 
or a return in the direction of the theory of the sugar case. 

Again it has been held that Congress may authorize the Interstate Com- 
merce Commission to regulate purely intra-state rates, or to permit the 
abandonment of an intra-state carrier’s track, when authority to exercise 
such power has been seriously regarded by Congress as essential to the 
effective exercise of the Commission’s power over interstate transporta- 
tion.?? And Congress has been held authorized to provide for the control 

24 New York Central Securities Corporation v. United States, supra note 23. And cf. New 
England Divisions Case, 261 U.S. 184 (1923). 

5 Is it significant, for example, that one act enumerates the subjects on which an adminis- 
trative agency is authorized to exercise its practical judgment? 

%* United States v. E. C. Knight Co., supra note 12. 

27 Cf., for example, Swift & Co. v. United States, 196 U.S. 375 (1905). 

*8 Schechter Poultry Corporation v. United States, supra note 19, at 547, quoted from In- 
dustrial Association v. United States, 268 U.S. 64, 82 (1925). 

* Railroad Comm. of Wisconsin v. Chicago, B. & Q. R. R., 257 U.S. 563 (1922); Transit 
Comm. v. United States, 284 U.S. 360 (1932). 
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of transactions in grain futures, on the ground that such transactions— 
than which nothing could be more local—might legitimately be regarded 
as having a significant effect on transactions controlling the interstate 
movement of grain.*° 

If economic development has reached a stage at which much that was 
formerly regarded as of local concern has taken on national significance, 
and become closely related to the health of interstate trade, it may indeed 
require the development of new conceptions about the power of Congress 
in dealing with interstate commerce. The development of these new con- 
ceptions seems required, under conditions, for example, like those of 
1933, by the underlying theory of the constitution. 

In view of the history of constitutional doctrine, the Chief Justice’s 
observation that “It is not the province of the court to consider the ad- 
vantages or disadvantages . . . . of a centralized system’’™ seems a little 
lacking in completeness. It is difficult to understand how measures seri- 
ously designed to rescue or protect all our commerce from paralysis, can 
be condemned as not within the power of Congress to regulate interstate 
commerce. There were serious economic and administrative objections 
to the measures undertaken by the Administration in 1933, as there were 
to any course of action or inaction then open to any administration. But 
to turn economic objections into constitutional prohibitions seems un- 
constitutional. 


3 Chicago Board of Trade v. Olsen, 262 U.S. 1 (1923). 
# Schechter Poultry Corporation v. United States, supra note 19, at 549. 
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NOTES 


RES IPSA LOQUITUR: ITS NATURE AND EFFECT 


the doctrine of res ipsa loquitur to prove the defendant’s negligence, three gen- 
eral limitations have been laid down. It is conventionally required: (1) that no 
act of the plaintiff’s contribute to his injury; (2) that the injury be caused by a 
machine in the exclusive control of the defendant; (3) that the machine be not 

apt to cause injury without human fault." 

Upon analysis, these propositions lend but little certainty to a branch of 
law admittedly vague and unpredictable. (1) A voluntary act of the plaintiff | 
contributing to the injury, whether negligent or not, would be a substantive 
defense, going to the defendant’s culpability and not to the means of establish- 
ing it. (2) Exclusive control is not a close limitation, but extends to the pos- 


I 
In the effort to define a category of cases in which the plaintiff can rely upon 





* 5 Wigmore, Evidence § 2509 (2d ed. 1923). 
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session of houses,” water-tanks,3 and bridges.‘ Often it is merely the plaintiff’s 
usual burden of establishing the identity of the wrongdoer.’ (3) Requiring that 
the machine be not apt to cause harm without human fault, is equivalent to 
limiting the application of the doctrine to cases in which negligence can be 
inferred from the nature of the accident.® This is the original problem of when 
res ipsa loquitur applies, masquerading as an affirmative proposition. The re- 
quirements, then, furnish no criteria for determining when negligence is more 
inferable than not,’ other than those found in the general law of evidence and 


2 The cases of a house falling or of a piece of a house falling are very frequent. Mullen v. 
St. John, 57 N.Y. 567 (1874) (helpful opinion by Dwight, C.); Martin v. Dufalla, so Ill. App. 
371 (1893); Patterson v. Jos. Schlitz Brewing Co., 16 S.D. 33, 91 N.W. 336 (1902). See also, 
Schmidt v. Johnson Co., 145 Wis. 49, 129 N.W. 657 (1911) (wall falling); Connors v. Rich- 
ards, 230 Mass. 436, 119 N.E. 831 (1918) (ice falling from roof); DeMun Estate Corp. v. Frank- 
fort General Ins. Co., 196 Mo. App. 1, 187 S.W. 1124 (1916) (fall of a cornice); Kean v. Smith- 
Reis Piano Co., 206 Mo. App. 170, 227 S.W. 1091 (1921) (fall of flagpole). 

3 Duerr v. Consolidated Gas Co. of N.Y., 83 N.Y.S. 714 (1903). 


4 Kearney v. London B. & S.C. R. Co., L.R. 5 Q.B. 411 (1870) (leading case); Baltimore & 
O. R. Co. v. Wilson, 117 Md. 198, 83 Atl. 248 (1912) (in this case the defendant succeeded in 
rebutting the presumption by showing due care in the construction of the bridge). Any typical 
list of cases in which the doctrine has been applied will include such odd cases as Ash v. Childs, 
231 Mass. 86, 120 N.E. 396 (1918) which involved a tack in a piece of blueberry pie (Wigmore 
criticised this case for not applying the doctrine); Adams v. University Hospital, 122 Mo. App. 
675, 99 S.W. 453 (1907) which involved the hiring of nurses (it was held that the dropping of a 
hot-water bottle on a patient by a nurse was evidence of the head of the hospital’s negligence 
in selecting competent nurses; the defendant was not held liable, because the hospital was a 
charitable institution). For collections of cases with brief descriptions, see Wigmore, supra 
note 1; 3 Cooley, Torts 383 (4th ed. 1932). Such lists suggest that “machine” is not being used 
in the narrow sense of man-made object capable of automatic motion, the sense in which an 
automobile is a machine, but a house is not, but in the broad sense of structure. It might be 
noted that Cooley uses the word “thing” instead of machine. It may be concluded that “ma- 
chine” does not supply a useful material criterion. 

5 See for example, Obertoni v. Boston and M. R. R., 186 Mass. 481, 71 N.E. 980 (1904). A 
signal torpedo was found on the tracks by an infant. The court held that the evidence was in- 
sufficient to warrant the inference that it was the defendant who was negligent. See also Low- 
ner v. New York, N. H. & H. R. Co., 175 Mass. 166, 55 N.E. 805 (1900); and Schmidt v. Stern, 
119 Misc. 529, 196 N.Y.S. 727 (1922) (the plaintiff was injured by the fall of a radiator while 
engaged in construction work on a building. A radiator had been placed so as to make its 
toppling over highly probable. The real question in the case was who had placed the radiator 
in so precarious a position). 

6 That is, all the differences between any two accidents would arise from the differences be- 
tween the agents of injury. Thus, the difference between an accident in which an auto runs 
off the road and an accident in which a house collapses can all be traced to the differences be- 
tween the auto and the house. 


7It should be noted that the inference of negligence is really complex. First, the conduct 
must be inferred; second, the value judgment of the conduct must be made. Failure to separate 
these questions has led to speculation as to whether res ipsa loquitur sounds in evidence or tort. 
For a case in which this separation of law and fact was highly subtle see Jager v. Adams, 123 
Mass. 26 (1877) where a passer-by was hit by a brick falling from a wall the defendant was 
erecting. The lower court held that the mere falling of the brick was not evidence of negligence, 
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applicable to every issue of fact. There is, in fact, no typical res ipsa loquitur 
case.® 

The practice of setting off res ipsa loquitur cases from the general law of 
evidence has produced unfortunate results. The courts, leaning heavily upon 
the phrase, have seldom realized that the real problem is simply one of weighing 
the probability that the defendant was negligent, not by itself, but together 
with all other possible causes.° 


defining negligence as careless handling of the brick. The upper court held that the mere falling 
was evidence of negligence, defining negligence to be not only careless handling of bricks but 
also failure to provide some canopy for protection of passers-by. Thus what at first glance might 
appear to be a difference of opinion as to the strength of the inference possible from the same 
evidence, is really a difference as to what the substantive definition of negligence for such a 
case is. 

§ “What is meant by res ipsa loquitur is that the jury are warranted in finding from their 
knowledge, as men of the world, that such accidents usually do not happen except through 
the defendant’s fault, and hence, inferring that this one happened through the defendant’s 
fault unless otherwise explained. But that depends on the kind of accident.” Holmes, J. in 
Pinney v. Hall, 156 Mass. 225, 30 N.E. 1016 (1892). 

“Res ipsa loquitur is merely a short way of saying that as far as the court can see, the jury 
from their experience as men of the world, may be warranted in thinking that an accident of 
this particular kind commonly does not happen except in consequence of negligence, and that 
therefore there is a presumption of fact, in the absence of explanation or other evidence which 
the jury believe, that it happened in consequence of negligence in this case.” Holmes, J. in 
Graham v. Badger, 164 Mass. 42, 41 N.E. 61 (1895). 

“The maxim res ipsa loquitur applies whenever it is so improbable that such an accident 
would have occurred without negligence of the defendant that a reasonable jury could find 
without further evidence that it was so caused.” Salmond, Torts 34 (7th ed. 1928). 

“Like any other fact, negligence may be established by the proof of circumstances from 
which its existence may be inferred.” McSherry, J. in Benedick v. Potts, 88 Md. 52, 40 Atl. 
1067 (1898). 

“This phrase which literally translated means that ‘the thing speaks for itself,’ is merely a 
short way of saying that the circumstances attendant upon an accident are themselves of such 
a character as to justify a jury in inferring negligence as the cause of the accident.” Jbid. 

“The phrase is nothing but a picturesque way of describing a balance of probability on a 
question of fact on which little evidence either way has been presented.” Thayer in Selected 
Essays in Torts 599, 604 (1924). 

“Neither of these rules—that a fact may be proved by circumstantial evidence as well as 
by direct, and that where the defendant has knowledge of a fact but slight evidence is requisite 
to shift on him the burden of explanation—is confined to any particular class of cases, but they 
are general rules of evidence applicable wherever issues of fact are to be determined either in 
criminal or in civil actions.” Cullen, J. in Griffen v. Manice, 166 N.Y. 188, 59 N.E. 925 (1901). 

® Consider the case of a house falling on a clear day. The court’s function is to weigh the 
probability that this house fell because it was in bad repair against all other possible causes 
such as the act of a third party in undermining the foundations. When the probability of bad re- 
pair is evaluated not alone but in contrast to the probability of a third party undermining it, the 
certainty that bad repair was the cause becomes almost overwhelming. Such analysis makes 
clear why a small quantity of evidence is frequently sufficient for rigorous legal proof. For the 
fina] conclusion arises not from the evidence, but from the common experiences of mankind 
that houses generally do not fall unless in bad repair. Unfortunately the problem of where res 
ipsa loquitur applies has been made unduly bewildering because of the failure of courts explicit- 
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The universal justification for whatever benefit res ipsa loquitur gives the 
plaintiff is that the defendant apparently has greater access to the evidence and 
therefore is the proper one to furnish an explanation.’ But the justification 
should be taken with reservations. While the plaintiff may have no evidence, 
the defendant may be in the same position. Also if the defendant can prove his 
own ignorance in the course of the trial, logic demands that the plaintiff’s ad- 
vantage be taken away." Further, even if the defendant conceals his superior 
knowledge, the plaintiff ought not be permitted to use the defendant’s silence 
until he has satisfied his own burden of producing evidence.” Therefore, in a 
jurisdiction where a res ipsa case merely satisfies the plaintiff’s burden of pro- 
ducing evidence, the justification is not in point, even though a benefit has been 
conferred. It might be added that a benefit based on a permissible inference 
needs no justification. 

i 

The vagueness in defining the class of cases to which res ipsa loquitur applies 
is accompanied by an equal vagueness in defining the procedural benefit it con- 
fers upon the plaintiff when it does apply. There are three views current." 
According to the first view," the plaintiff has merely satisfied his original burden 
of going forward and still has the burden of proof; according to the second 
view," the plaintiff still has the burden of proof, but the burden of going forward 
has shifted to the defendant; and according to the last view," both burdens 
have shifted to the defendant."” 


ly to weigh these probabilities. But see Galbraith v. Busch, 267 N.Y. 230, 196 N.E. 36 (1935), 
where Lehman, J. in an excellent opinion in a case involving an automobile running off the 
road, balances the probability of careless operation against the probability of careless mainte- 
nance. 


%© See 5 Wigmore, Evidence § 2509 (2d ed. 1923); Thayer in Selected Essays in Torts 599, 
604 (1924). 

* If some benefit above that deserved by the strict probative force of the evidence is given 
in such cases making it easier for the plaintiff to get to the jury, the plaintiff should then be 
non-suited if the defendant can establish his own ignorance. This result seems so highly im- 
probable as to cast serious doubt upon the relevance of accessibility to the evidence. 

% See Galbraith v. Busch, 267 N.Y. 230, 196 N.E. 36 (1935). The dissent seems to have 
arisen because of a misunderstanding of this point. 

«3 For an extensive analysis of these views see article by Heckel and Harper, 22 Ill. L. Rev. 
724 (1928). Also Carpenter, 1 Univ. Chi. L. Rev. 519 (1934). For sample case notes see 7 
Cinc. L. Rev. 431 (1933); 12 Minn. L. Rev. 184 (1927). For perhaps the most startling evidence 
of the actual currency of these views see McCloskey v. Koplar, 329 Mo. 527, 46 S.W. (2d) 557 
(1932) wherein the two majority and one minority opinions each express one of the views. 

«4 “Tn our opinion res ipsa loquitur means that the facts of the occurrence warrant the in- 
ference of negligence, not that they compel such an inference When all the evidence is 
in, the question for the jury is, whether the preponderance is with the plaintiff.” Pitney, J. in 
Sweeney v. Erving, 228 U.S. 233, 240 (1912). 

*s Plumb v. Richmond Light & R. R. Co., 233 N.Y. 285, 135 N.E. 504 (1922). 

* Price v. Met. St. Ry. Co., 220 Mo. 435, 119 S.W. 932 (1909). 


7 The distinction between the burden of proof and the burden of going forward with the 
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There has been much discussion of which of the three current views of res 
ipsa loquitur is the most sound."* Such discussion has not been fruitful because 
it has apparently been devoted to the procedural differences between the three 
views. But since all courts agree that if the case is doubtful upon the evidence, 
it goes to the jury, and that if it is highly probable there is a directed verdict, 
the three views must represent at least two different judgments of the proba- 
tive force of what is presumably the same evidence, namely, the evidence 
making a res ipsa loquitur case. The third view is not simply a question in 
evidence.*® Thus the procedural aspects of these views must reflect the attempt 
of the courts to deal differently with evidence to which they attribute different 
weights. Then any discussion of the respective merits of the three views must, 
if the question is genuine, center around a determination of what weight the 
evidence in a res ipsa loquitur case should have. 

But any attempt to determine whether a res ipsa loguitur case contains 
doubtful or highly probable evidence of negligence must presuppose that there 
is a typical res ipsa loguitur case. Because of such an assumption, it is not 
realized that the evidence of negligence in a res ipsa loquitur case may vary in 
weight. The unexplained running off the road of an auto, which is a typical 
case,?° merely permits the inference of negligence, whereas the unexplained 
collapsing of a house, which is an equally typical case," compels such an infer- 
ence.” Hence, any jurisdiction which conferred the same benefit upon every 
plaintiff seeking to establish negligence indirectly would be guilty of unjust 
indiscrimination. 

It should be observed that the third interpretation is unlike the other two 
in that it is not merely an evaluation of the strength of evidence. Either it is 
something more in the sense that it adds an increment of public policy to the 
probative force of the evidence or it is rank error resulting from the failure of 


evidence is as follows: In any argument when a proponent seeks to move a third party to ac- 
tion which an opponent opposes, the proponent has the burden of overcoming the inertia of 
the third party. Unless he makes out a stronger case than his opponent, i.e., unless he has a 
preponderance of the evidence in his favor, he fails. Thus, he is said to have the risk of non- 
persuasion or the burden of proof. In Anglo-American law, because the jury are triers, not of 
all issues of fact, but of doubtful issues only, there is a burden on the party whose case seems 
too improbable to cause rational disagreement to go forward with the evidence until the issue 
is once more doubtful or to suffer a directed verdict. This burden is initially on the plaintiff 
but may shift when his evidence is overwhelmingly in favor of his contention. The burden 
of going forward is simply the burden of bringing the issue into the realm of reasonable doubt. 
s Wigmore, Evidence §§ 2485-9 (2d ed. 1923); Thayer, Preliminary Treatise on Evidence 
c. IX (1898). 

18 Supra note 12. 2 Galbraith v. Busch, 267 N.Y. 230, 196 N.E. 36 (1935). 

9 Infra p. 131. = Supra note 2. 

* A further range of weight is indicated by the case of plaintiff falling down defendant’s 
stairs which does not permit any inference of negligence. Pinney v. Hall, 156 Mass. 225, 30 
N.E. 1016 (1892). The other extreme is illustrated by the case of two trains belonging to the 
same defendant colliding. Elgin, Aurora, & Southern Traction Co. v. Wilson, 217 Ill. 47. 
75 N.E. 436 (1905). 
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courts to distinguish between the burden of proof and the burden of producing 
evidence. In some cases involving extra-hazardous activity, the courts, being 
reluctant openly to defy the fault rule of liability, have raised a presumption in 
the plaintiff’s favor and required the defendant to sustain the burden of proof 
in the rebuttal.’ Since it is frequently impossible for the defendant to extricate 
himself from this situation, the courts really inflict absolute liability. Thus, 
by a circuitous method the case is taken out of the field of evidence and into 
the substantive law of torts. Whatever may be the merits of such a shift, it is 
far better to meet the issue of absolute liability in the open than to complicate 
the already bewildering law of presumptions. 

If courts realized that the phrase furnishes absolutely no criteria for deter- 
mining negligence, they would make better use of the wisdom embodied in the 
general principles of evidence. Further, if no longer pinned down by precedent, 
they would be more apt to make the procedural step proper to the weight of the 
evidence advanced in each case. But there is undeniable merit in any attempt 
to relieve trial court judges from making new evaluations of recurring fact 
situations. If negligence cases could be catalogued into three classes correspond- 
ing to the three procedural steps with a different formula for each class an in- 
valuable aid would be given trial judges. However, until such a classification is 
made, only confusion can attend the use of the phrase res ipsa loquitur. 


THE RULE IN SHELLEY’S CASE AS APPLIED TO 
CONTINGENT REMAINDERS 


In a recent Illinois case’ the facts were these: G deeded land to B and her 
husband “. . . . for and during their life time, then to the heirs of the body of 
our daughter, B, and if she leaves no child or children surviving her, then to 
her heirs according to law.” B died childless. The defendant, B’s husband, to 
whom she devised all her real estate maintained that the above grant gave a 
joint estate for life to him and his wife, then a contingent remainder to her 
children which never vested because she died without children, and finally a 
contingent remainder to her heir at law, which by the Rule in Shelley’s Case, 
was given to her as the ancestor. The court held that the rule did not apply to 
contingent remainders, and gave the estate to the heirs at law. 

The Rule in Shelley’s Case epitomizes the layman’s conception of the tech- 
nicality of law. When ordinary rules of construction have determined that the 
grantor intended an estate of freehold for the ancestor and a remainder to his 

23 Bohlen, Studies in the Law of Torts, c. XV (1926), especially pp. 646, 647. See also Car- 
penter, Doctrine of Res Ipsa Loquitur, 1 Univ. Chi. L. Rev. 519, 534 (1934). Prof. Bohlen sug- 
gests this as a method of attaining absolute liability because of the difficulty the defendant 
would have in sustaining disproof. Prof. Carpenter advocates this view for all cases because 
it would simplify trial procedure. Since Prof. Carpenter can hardly be advocating a return to 


absolute liability, he must be implicitly disagreeing with Prof. Bohlen as to the difficulty the 
defendant would have in meeting the burden of proof. 


* Gehlbach v. Briegel, 359 Ill. 316, 194 N.E. s91 (1934). 
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indefinite successors, the rule then operates automatically and inevitably to 
give the interest intended for the indefinite successors to the ancestor.? Thus the 
rule defeats the intention of the grantor by substituting the ancestor, for whom 
no greater interest than the given estate was intended, for the indefinite suc- 
cessors as taker of the remainder.’ 

The original reasons for this six hundred year old rule‘ no longer exist.5 Its 
application to modern cases is due to precedent. The court in the instant case, 
basing its decision on precedent, cited the following cases and writers as au- 
thority for the proposition that the rule does not apply to contingent re- 
mainders:* Bails v. Davis,’ Westcott v. Meeker,’ Doyle v. Andis,» Campbell v. 
Rawdon,’ Cotton v. Moseley," Robeson v. Duncan,” Perrin v. Blake, Fearne," 
and Kent." Subsequently the court cites as “decisive of the present inquiry,’ 
Boon v. Boon, and denies Kales’ contention that Hanes v. Central Illinois 
Utilities Co.** upholds the application of the rule.*? An examination of all these 
authorities reveals that they do not support the position of the court. 

In Bails v. Davis*® the grant was “to A and his wife, during their natural 
lives, and after their death to the heirs of A.” The rule was applied. In Cotton v. 
Moseley" the conveyance was similar except that the remainder was to the 
wife’s heirs; again the rule was applied. The court in the principal case relied 
partly on the doctrine of merger as a condition precedent to application of the 
rule.” Bails v. Davis contains a clear dictum that the Rule in Shelley’s Case 
does not necessarily involve the doctrine of merger; in Cotton v. Moseley is a 
dictum that the rule does apply to contingent remainders. 


21 Hayes, Conveyancing 542 (5th ed. 1840). 
3 Ibid., Hayes, at 543. 
4 Blackstone said that the first case he found, after a diligent search, was Abel’s case in 


Maynard, 18 Edw. II. 577, 2 fol. (1324). See his opinion in Perrin v. Blake, 3 Hargrave, Juris- 
consult Excercitations 393-395 (1813), for a brief history of the rule. 


s Even at Blackstone’s time only contradictory reasons for the rule could be suggested. 
Blackstone gave the following three reasons for the rule: first, the feudal reason of preserving 
the incidents of tenure for the lord which would be lost to him if the heir were permitted to take 
by purchase; second, to prevent the inheritance from being in abeyance; third, “to facilitate 
the alienation of the land and to throw it on the rack of commerce one generation sooner.” This 
last reason, Blackstone says, is “diametrically opposed to the genius of feudal institutions.” 
3 Hargrave, Jurisconsult Excercitations 393, 395 (1813). 


6 Gehlbach v. Briegel, 359 Ill. 316, 320, 194 N.E. so1, 593 (1934). 

7 241 Ill. 536, 89 N.E. 706 (1909). 

8 144 Ia. 311, 122 N.W. 964 (1909). 1 74 N.J. Eq. 745, 70 Atl. 685 (1908). 

9127 Ia. 36, 102 N.W. 177 (1905). 131 Hargrave, Law Tracts 503, 504 (1787). 
18 N.Y. 412 (1858). ™4 Fearne, Contingent Remainders 25. 

™ 159 N.C. 1, 74 S.E. 454 (1912). *s 4 Kent, Commentaries, 218 (14th ed. 1896). 
6 Gehlbach v. Briegel, 359 Ill. 316, 322, 323, 194 N.E. sor, 593 (1935). 

17 348 Ill. 120, 180 N.E. 792 (1932). 2° 241 Ill. 536, 89 N.E. 706 (1909). 

18 262 Ill. 86, 104 N.E. 156 (1914). * 159 N.C. 1, 74 S.E. 454 (1912). 

9 Kales, Future Interests 505 (1920). = Infra note 33. 
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Doyle v. Andis* established that the rule applies in Iowa to conveyances 
inter vivos. Campbell v. Rawdon* did not involve the problem, since no freehold 
was given to the ancestor. 

In Perrin v. Blake*s and Westcott v. Meeker™® the problem was whether an 
explicit statement that the ancestor was not to have the power of alienating 
more than a life estate prevented the application of the rule. In the former 
case it was held that the rule, not being one of construction, still applied; in the 
latter, the court denied application of the rule where the intent of the testator 
was Clearly expressed. 

There is a dictum in Robeson v. Duncan” declaring that the rule does not 
apply to contingent remainders. However, the complete confusion of that court 
in interpreting the limitation** somewhat weakens the authority of the case. 

In Boon v. Boon®® and Hanes v. Central Illinois Utilities Co.,3° the limitations 
were similar to the one in the principal case: a life estate to the ancestor, a 
remainder to his children, and if he had no children surviving, a remainder to his 
heirs at law. In both cases the first remainder was regarded as having been 
limited to the definite successors, thus precluding the operation of the rule. In 
both cases, however, since there were children surviving, the second remainder 
was not in issue. And there is a dictum in the Hanes case, declaring that the 
rule would have applied to the second remainder, had it been in issue.** 

Neither Fearne nor Kent denies the application of the rule to contingent 
remainders. In fact, Fearne, nine pages after the page cited by the court, ex- 
plicitly states that the rule does apply.” 


The court, then, has cited one text and two cases which are more properly 
authority for the opposite contention;33 one text and four cases which are au- 
thority for neither contention;34 and one case which because of the faulty 
reasoning involved is authority for its contention.** Further, having discovered 


23 127 Ia. 36, 102 N.W. 177 (1905). 4418 N.Y. 412 (1858). 

2s Hargrave, Law Tracts 489, 503 (1787). Even the dictum cited here might be damaging 
to the court’s thesis since Blackstone lists only four exceptions to the rule and the instant case 
falls within none of these. 

% 144 Ia. 311, 122 N.W. 964 (1909). 27 74 N.J. Eq. 745, 70 Atl. 685 (1908). 

28 The limitation was to H and the heirs of her body and a life estate reserved to the grantor 
with a condition attached that if H died without heirs of her body, the estate was to revert to 
the grantor or his estate. But see Woodbridge v. Jarrard, ror N.J. Eq. 430, 441, 138 Atl. 536, 
537 (1927). 

29 348 Ill. 120, 180 N.E. 792 (1932). 3° 262 Ill. 86, 104 N.E. 156 (1914). 

3 262 Ill. 86, 90, 104 N.E. 156, 157 (1914). 

# Fearne, Contingent Remainders 30, 34 (10th ed. 1844). 

33 Fearne, Contingent Remainders 30, 34 (10th ed. 1844); Bails v. Davis, 241 Ill. 536, 89 
N.E. 706 (1909); Cotton v. Moseley, 159 N.C. 1, 74 S.E. 454 (1912). 

344 Kent, Commentaries 218 (1896); Doyle v. Andis, 127 Iowa 36, 102 N.W. 177 (1905); 
Campbell v. Rawdon, 18 N.Y. 412 (1858); Westcott v. Meeker, 144 Ia. 311, 122 N.W. 964 
(1909); Perrin v. Blake, 1 Hargrave, Law Tracts 503 (1787). 


35 Robeson v. Duncan, 74 N.J. Eq. 745, 70 Atl. 685 (1908). 
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two cases® in which the limitation was similar to that in the instant case the 
court distinguishes only the case cited by Kales although both cases turn on 
precisely the same point. 

In passing, it might be noted that the following writers, neither cited nor 
distinguished by the court, are authority for the proposition that the Rule in 
Shelley’s Case does apply to contingent remainders: 1 Coke, Inst. 378b (1629); 
Fearne, Contingent Remainders 30, 34 (10th ed. 1844); 1 Hayes, Conveyanc- 
ing 544 (sth ed. 1840); 1 Preston, Estates 267, 319 (1820); 2 Washburn, Real 
Property 1609 (6th ed. 1902); Challis, Real Property 163 (3d ed. 1911); 1 
Tiffany, Real Property 310 (6th ed. 1903); 24 Halsbury, The Laws of England 
229 (1912); Kales, Future Interests, § 440 (1920).57 

A partial explanation of the court’s mistake in believing the cases it cited 
were in point lies in the ambiguity of the term contingent remainder, an am- 
biguity which arises only when the term is discussed with reference to the Rule 
in Shelley’s Case. The rule always requires a remainder to the indefinite succes- 
sors of the ancestor as a necessary condition for its application. This re- 
mainder, apart from the rule, would always be contingent because the identity 
of the taker could not be ascertained until the ancestor’s death.** However, 
since the rule identifies the ancestor as the taker of the remainder, the remainder 
becomes vested. Hence, in this sense there is always “‘a struggle between the 
rule and the contingent remainder.”’3? The contingent remainder involved in the 
principal case was utterly different. The contingency was an event which might 
or might not happen. Even when the ancestor was identified as the taker, he 
could take only a contingent interest pending the happening of the event. 
Further, since every case to which the rule could possibly apply would neces- 


3 Boon v. Boon, 348 Ill. 120, 180 N.E. 792 (1932); Hanes v. Central Illinois Utilities Co., 
262 Ill. 86, 104 N.E. 156 (1914). 


37 Probably in no other field is the authority of writers so respected as in the field of real 
property law. However, what cases there are also seem opposed to the position of the Illinois 
court. See 48 Harv. L. Rev. 1162, 1212 (1935); 33 Mich. L. Rev. 1112 (1935). The remainder 
“to the heirs” may be contingent in one of four ways: (1) contingent upon the ancestor’s hav- 
ing no children. Stewart v. Kenower, 7 W. & S. (Pa.) 288 (1844); Eby v. Shank, 196 Pa. 426, 
46 Atl. 495 (1900); Loring v. Eliot, 16 Gray (Mass.) 568 (1860). The contingency in the princi- 
pal case is of this nature; (2) contingent upon the ancestor’s predeceasing or surviving a given 
person. McNeal v. Sherwood, 24 R.I. 314, 53 Atl. 43 (1902); (3) contingent upon the ancestor’s 
not exercising a power of appointment, either testamentary or inter-vivos. Woodbridge v. 
Jarrard, ror N.J. Eq. 439, 138 Atl. 536 (1927); Cowing v. Dodge, 19 R.I. 605, 25 Atl. 309 (1896); 
(4) contingent upon the ancestor’s having heirs. Williams v. Holly, 4 N.C. 266 (1815). It is sug- 
gested that these last two types of remainders do not involve genuine contingencies; the former 
does not because the grantee inevitably gets a fee simple; the last does not because the limita- 
tion does no more than state explicitly what is the intention of the grantor in every conveyance 
to “‘the ancestor, remainder to his heirs.” 


38 Fearne, Contingent Remainders 8 (10th ed. 1844). It is within Mr. Fearne’s class of con- 
tingent remainders. 


39 See Campbell v. Rawdon, 18 N.Y. 412, 420 (1858). 
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sarily involve a contingent remainder of the first sort, any court which held that 
the rule did not apply to contingent remainders in this first sense would have 
completely abolished the rule.‘ 

Another explanation of the court’s difficulties lies in its belief that the doc- 
trine of merger is a necessary adjunct to the application of the rule.“ According 
to the court, “the effect of the Rule in Shelley’s Case when it applies ‘is to vest 
the fee in the ancestor instantly and instantly to merge it with the freehold 
estate. If it does not apply in this manner it cannot apply at all.’”’* Given this 
premise, the conclusion that the rule does not apply to contingent remainders 
follows inexorably since the contingent remainder could not merge with the 
preceding freehold. However, the authorities are united on the position that 
while merger generally does follow as a consequence of the rule, it is by no 
means necessary that merger be possible before the rule be applied.*? The 
court’s use of authority on this point is remarkably faulty.‘ 

A critical analysis of precedent might have led the court to the same result. 
First, there do not seem to be any Illinois cases in point one way or the other. 
There remains then the overwhelming array of textbook writers. But Messrs. 
Challis and Tiffany‘? read Messrs. Preston and Fearne; Mr. Preston‘*® read 
Mr. Fearne; and Mr. Fearne‘? read Coke. It is in a note by Coke that a case 

4° If when it is said that the rule does not apply to contingent remainders, the remainder 


“to the heirs,” is regarded as a contingent remainder, the statement is tantamount to saying 
the rule never applies since the rule cannot apply unless there is a remainder to the heirs. 

* The present court would seem to have fulfilled a prophecy made by Kales in his work on 
future interests written fifteen years before: “The correct operation of the Rule in Shelley’s 
Case has, it is believed, never been distinctly noted by our Supreme Court ” Its apparent 
belief, as shown by its “‘. . . . handling of the usual cases of a gift to A for life, with remainder 
to A’s heirs, is that the rule operates to give A a fee simple directly.” Kales, Future Interests 
504 (1920). 

# Gehlbach v. Briegel, 359 Ill. 316, 194 N.E. 591 (1934). 

43 1 Hayes, Conveyancing 545 (sth ed. 1844). 

44 The next sentence of the opinion after the passage quoted above is a paraphrase of Hayes’ 
general statement of the rule for which Hayes is cited by the court. The context however makes 
it reasonable to assume that the citation to Hayes is not in direct conflict with the discussion 
of merger. But one page later in his work Hayes emphatically and clearly distinguishes merger 
from the rule. Furthermore, two pages after the passage cited by the court Hayes explicitly 
states that the rule does apply to contingent remainders, the solution of the ultimate issue in 
the case for which the court at this stage of its opinion was merely preparing the ground. Thus, 
the court would seem to have exercised a nice sense of discrimination about those points of law 
in connection with the rule on which Mr. Hayes is an authority and those points on which he 
is not an authority. 


‘S Supra page 134. 
Challis, Real Property 163, note (3d ed. Sweet 1911). 
411 Tiffany, Real Property 310 note, (6th ed. 1903). 


48 Preston is avowedly merely a commentary on Fearne. See Introduction, 1 Preston, Es- 
tates (1st ed. 1820). 


49: Fearne, Contingent Remainders 30 (roth ed. 1844). 
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is put involving a contingent remainder and the suggestion is made that the 
rule applies.s* Thus, it might have been argued that an apparently compelling 
array of authority is reducible to a three hundred year old footnote on a hy- 
pothetical case, which in itself might not compel a modern court to defeat the 
grantor’s intent. 

Another argument apart from precedent is possible. It should be noted that 
the remainder in the principal case is contingent upon an event necessarily in- 
volving the ancestor’s death. Hence, since the ancestor could not possibly en- 
joy such a remainder as vested during his life, the utility of giving him the 
interest is dubious.* 

As a matter of policy it cannot be denied that the court, despite the means it 
chose, has made a decision in harmony with modern trends. It has in a small 
measure narrowed the scope of the rule, and no inroad upon it is without merit. 
It has been strongly contended since the time of Mansfield that the rule has 
outlived its usefulness and its abolition in several states has been universally’ 
received as a worthy reform of the law.5' Prof. Ernst Freund presented a draft 
of a proposed bill to the Illinois legislature at its sessions in 1907 and 1908.54 
The bill did not become law. However, it is suggested that it is more fitting for 
the Assembly of Illinois intentionally to abolish the rule than for the Supreme 
Court to run the risk of accidentally doing so. 


s° t Coke, Inst. 378b. The case was: “to A and B so long as they both live, then to the heirs 
of the one that died first.” 


s This argument would distinguish the case put by Hayes, the one authority who did not 
rely on Coke’s note in this matter, from the principal case. Since the case put by Coke in- 
volved a remainder that could not vest during the life of the ancestor, it must be admitted that 
this argument is, as Mr. Fearne says, “directly contradicted by the authority of Lord Coke.” 

Ss During the heated disputes about Perrin v. Blake, Lord Mansfield was regarded as the 
leading opponent of the rule. 


53 See 45 Harv. L. Rev. 571, 573 (1934) for list of thirty-three jurisdictions which have 
enacted statutes designed to abolish the rule. It has also been abrogated in England. Law of 
Property Act (1925) c. 20 § 131. 

54 The following is the text of the bill: 

Where any grant or devise hereafter taking effect of any property shall limit an estate for 
life or of freehold to any person and an estate in remainder to the heirs (or the heirs of any 
particular description) of such person, such person shall not be deemed to take an estate of 
inheritance, and the persons who, upon the taking effect of such remainder in possession, shall 
be the heirs (or the heirs of the class described as the same may be) of such person, shall take 
by virtue of the remainder so limited to them: it being the intent of this provision to abrogate 
the rule of law commonly known as the Rule in Shelley’s Case. (See 4 Kales, Cases on Property, 
Future Interests 144 (1918).) 
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Agency—War—Effect of War on Existing Agency Relationships—{[New York].— 
In 1914, plaintiff’s predecessors in interest, who lived in Germany, engaged defendant, 
a resident of New York, as their agent to perform general agency services for reinsurers 
in the United States. After the War, the defendant began procuring fire reinsurance 
treaties and received commissions on the premiums arising therefrom. Plaintiffs main- 
tain that the defendant received all commissions as their agent. The trial court held 
that the declaration of war by the United States against Germany in 1917, together 
with the passage of the Trading with the Enemy Act, terminated the agency agree- 
ment between the parties, and that the defendant, being free to make his own arrange- 
ments, had acquired independent and absolute title to the money. It was also held 
that the Alien Property Custodian had acquired plaintiff’s right to the commissions by 
his seizure of enemy property and that the action was barred by the statute of limita- 
tions. On appeal, held, affirmed. Mutsenbecher v. Ballard, 266 N.Y. 574 (1935). 

Upon the outbreak of war, existing agency relationships are generally terminated 
when the agent and principal are residents of opposed and belligerent countries. 
1 Mechem, Agency § 694 (1914). Some courts reach this conclusion by arguing that 
since intercourse is prohibited between belligerents, any agency relation in which inter- 
course is contemplated should be dissolved upon the instigation of war. Montgomery »v. 
U.S., 15 Wall. (U.S.) 3905 (1872); Blackwell v. Willard, 65 N.C. 555 (1871). If inter- 
course is not contemplated, the relationship is not dissolved. Small’s Adm’r v. Lump- 
kin’s Ex’r, 28 Gratt. (Va.) 832 (1877) (agency to collect debts and sell property); 
Williams v. Paine, 7 App. D.C. 116 (1895), aff’d 169 U.S. 55 (1897) (agency to sell 
land); Manhattan Life Ins. Co. v. Warwick, 20 Gratt. (Va.) 614 (1871). Other jurisdic- 
tions regard all agencies as automatically terminated when hostilities begin, regardless 
of the absence of actual communication. Howell v. Gordon, 40 Ga. 302 (1869) (agency 
to care for certain lots of land). To justify this view, it has been urged that all agencies 
involve either the actuality or the possibility of communication and intercourse. 31 
Harv. L. Rev. 637 (1918). The first two theories are thus influenced by substantially 
similar considerations: the dangers of intercourse between belligerents. A third theory 
is that the interest of the principal must determine the continuation of the agency rela- 
tion. If it is in the interest of the principal that his agent in the belligerent country 
should continue in that capacity, the assent of the principal will be presumed in the 
absence of evidence to the contrary; but if it is against his interests, then the agency 
will be presumed to have been terminated. Insurance Co. v. Davis, 95 U.S. 425, 429 
(1877) (terminated); Williams v. Paine, 169 U.S. 55, 73 (1897) (not terminated). 

Whether these views meet the needs of the community is highly debatable. Perhaps 
the test of termination should be whether the relationship benefits the enemy or preju- 
dices the interests of the domestic country. Hubbard ». Matthews, 54 N.Y. 43 (1873). 
So long as not all intercourse between belligerents is forbidden, but only that which 
is opposed to public policy, agencies that do not involve loss or harm to government 
might be sustained, whether or not they involve intercourse and whether or not they 


137 





138 THE UNIVERSITY OF CHICAGO LAW REVIEW 


are beneficial to the principal. Such a standard, although possibly having an unfor- 
tunate operation in some cases, is not only not unduly restrictive of war-time relations 
but coincides with the policy of our war-time legislation, in which prevention of benefit 
to the enemy, not the indiscriminate prevention of all intercourse, is the guiding objec- 
tive. Tingley v. Muller, [1917] 2 Chanc. 144; Keppelman v. Keppelman, 89 N.J. Eq. 
390, 105 Atl. 140 (1918), revd. on other grds., 91 N.J. Eq. 67, 108 Atl. 432 (1919); see 
Tait v. N.Y. Life Ins. Co., 23 Fed. Cas. 620, 624 (1873). There is no danger inherent in 
intercourse. It is only when it prejudices the interests of the government that the 
agency relation which induced it should be terminated. Cf. 31 Harv. L. Rev. 637 
(1918). The unfairness of such termination by means of the orthodox approach is par- 
ticularly evident in the principal case, where the defendant was not held bound to his 


agency contract though he did not begin his work until 1919, when hostilities had 
ceased. 


Bankruptcy—Preferences— Date for Determining Preferential Character of Pay- 
ment—{Massachusetts].—Action was brought by a trustee in bankruptcy to recover 
partial payments made by the bankrupt to the defendant creditor within four months 
of filing of the petition in bankruptcy. The defendant maintained that no preference 
was effected because, at the time of the payment, the debtor’s assets were large enough 
to have permitted similar payments to all creditors. Held, there was a preference, be- 
cause the preferential character of a transfer is determined as of the time of the peti- 
tion, not of the transfer. Brown v. Palmer Clay Products Co., 195 N.E. 122 (Mass. 
1935). 

Section 60a of the Bankruptcy Act defines a preference as a transfer within four 
months of the bankruptcy petition, by an insolvent debtor, when “the effect of the 
enforcement of such . . . . transfer will be to enable any one of his creditors to obtain 
a greater percentage of his debt than any other of such creditors of the same class.” 
36 Stat. 842 (1910), 11 U.S.C.A. § 96(a) (1927). One construction of this section is 
that it applies to transfers which enable one creditor to obtain a greater percentage at 
the time of the transfer. Another view extends it to transfers which in the future will 
effect such inequality. 4 Remington, Bankruptcy § 1813 (3d ed., 1923). Thus, a pay- 
ment when the debtor’s assets would permit like payments to all creditors is not prefer- 
ential under the first construction (Peck & Co. v. Whitmer, 231 Fed. 893 (C.C.A. 8th 
1916); Haas v. Sachs, 68 F. (2d) 623 (C.C.A. 8th 1933)), while it is preferential under 
the second if the ultimate result of the transfer, in view of the failure to make equal 
payments to all creditors, is that one creditor obtains a greater percentage of his debt 
than do the others. Rubenstein v. Lottow, 220 Mass. 156, 111 N.E. 973 (1916); Com- 
merce-Guardian Trust & Saving Bank v. Devlin, 6 F. (2d) 518 (C.C.A. 6th 1925); 
Eyges v. Boylston National Bank, 294 Fed. 286 (D.C. Mass. 1923). 

Under § 6ob, a voidable preference exists when an insolvent debtor makes a transfer 
within the four month period, if the “transfer then operate as a preference, and the per- 
son receiving it . . . . shall then have reasonable cause to believe” that the transfer 
would effect a preference. 36 Stat. 842 (1910), 11 U.S.C.A. § 96(b) (1927). According 
to one interpretation, based upon the use of the words “then operate” and “then have 
reasonable cause to believe,” the determination of the preferential character of a trans- 
fer must be made as of the time of the transfer because the word “then” is taken as 
referring to a time specified: the time of the transfer. If at that time the creditor has 
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not received a greater portion of his debt than other creditors could have received by 
payments at the same time, it is not a voidable preference, regardless of the fact that 
upon bankruptcy the creditor receives a greater percentage than others. So construed, 
such partial payments as were made in the principal case have been held not voidable. 
Mansfield Lumber Co. v. Sternberg, 38 F. (2d) 614 (C.C.A. 8th 1930); Slayton v. Drown, 
93 Vt. 290, 107 Atl. 307 (1919). The conflicting construction of the section is explained 
by the fact that no technical definition is given the term “preference” in subsection 
(b), and reliance must be placed upon the definition in (a). If (a) is read into (b), a 
transfer can operate as a voidable preference if the final effect in the event of bank- 
ruptcy will be to enable one creditor to obtain a greater percentage of his debt than 
that obtained by other creditors. And the word “then” may be treated as having been 
inserted to preclude the possibility of avoiding a transfer which, at the time of its being 
made, treated all creditors alike; as, for example, an assignment for the benefit of 
creditors. The requirement that the creditor must “then have reasonable cause to 
believe that a transfer would effect a preference” would be satisfied by proof that the 
creditor knew of the debtor’s insolvency and that like payments were not being made 
to all creditors. 

The National Bankruptcy Conference, recognizing the ambiguity of § 60, has pro- 
posed a re-definition of a preference as a transfer by an insolvent debtor when such 
transfer “‘is not made for the benefit in like proportion of all other creditors of the same 
class, and is not accompanied by transfers giving all other creditors like benefits,” and 
seeks to make a preference voidable “if the creditor has, at the time when such transfer 
is made, reasonable cause to believe that the debtor is insolvent and that not all the 
other creditors of the same class are then receiving like benefits.” National Bankrupt- 
cy Conference, Proposed Amendments—Committee Print, May 15, 1935, at pp. 152, 
155. This re-definition seems desirable not only because it avoids a construction leading 
to practical administrative difficulties in computing percentages and investigating the 
bankrupt’s balance sheet at the date of every transfer within the four-month period, 
but also because it realizes one of the fundamental objectives of the Bankruptcy Act— 
equality of treatment for creditors. 29 Yale L. J. 112 (1919); Bank v. Sherman, 1o1 
U.S. 406 (1879). A creditor could no longer receive 100 per cent as to the part paid 
before bankruptcy, plus a pro rata share of the balance, or a total percentage greater 
than that received by other creditors. Commerce-Guardian Trust and Savings Bank ». 
Devlin, 6 F. (2d) 518 (C.C.A. 6th 1925); Bronx Brass Foundry, Inc. v. Irving Trust Co., 
76 F. (2d) 935 (C.C.A. 2d 1935). 


Banks—Constructive Trusts—Right of Trustee in Bankruptcy to Recover Funds 
Placed in Non-designated Depository—(Federal].—A trustee in bankruptcy deposited 
funds in a bank after being informed by the bank’s vice-president that he presumed 
the bank was an authorized depository for bankruptcy funds. The bank was not so 
authorized and, upon its failure, the trustee sought a preference. Held, the trustee was 
entitled to no preference, although some deposits were in cash and could be traced. 
In re Bogena & Williams, 76 F. (2d) 950 (C.C.A. 7th 1935). 

There is no dispute but that the ordinary general deposit of trust funds by a trustee 
having power to make such a deposit results only in a debtor-creditor relation. In re 
Bologh, 185 Fed. 825 (D.C. N.Y. 1911); 1 Bogert, Trusts and Trustees ror (1935). A 
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preference upon the insolvency of a bank is commonly obtained when public funds 
have been wrongfully deposited on the ground that the bank has become a constructive 
trustee. Board of Commissioners v. Strawn, 157 Fed. 49 (C.C.A. 6th 1907); American 
Surety Co. v. Jackson, 24 F. (2d) 768 (C.C.A. oth 1928); Huntsville Trust Co. v. Noel, 
321 Mo. 749, 12 S.W. (2d) 751 (1928); Nelson v. State Bank, 354 Ill. 519, 188 N.E. 853 
(1933). In these cases the wrong usually arises from failure to comply with some 
statutory prerequisite to making the deposit. Douglasville v. Mobley, 169 Ga. 53, 149 
S.E. 575 (1929); Brown v. Sheldon State Bank, 139 Iowa 83, 92, 117 N.W. 289 (1908). 
Some courts hold that title to the funds does not pass to the bank because the trustee 
has no right to deposit the money unless the provisions of the statute are complied 
with. Leach v. Farmers Savings Bank, 204 Ia. 1083, 216 N.W. 748 (1927). It has been 
suggested that, in accordance with the intention of the parties, title does pass but that 
the bank acquires such title only by participating in the depositor’s wrongful act and 
should therefore be charged with a constructive trust. 1 Bogert, Trusts and Trustees 
103 (1935). The bank need not have actual knowledge of the illegality of the deposit; 
it is sufficient that it knows of the nature of the funds and has not fulfilled the statutory 
requirements necessary to validate such deposits. It is charged with notice both of the 
statute and the fact that acceptance of a deposit without compliance therewith is un- 
lawful. Gentry v. Page Bank, 322 Mo. 29, 14 S.W. (2d) 597 (1929); Yellowstone County 
v. Bank, 46 Mont. 439, 128 Pac. 596 (1912). When the failure to satisfy the statute 
arises from facts independent of, and unknown to, the bank, no notice of the breach of 
duty by the depositor may be imputed to the bank and no trust is raised. Rankin 0. 
Benton State Bank, 81 Mont. 322, 263 Pac. 689 (1928). 

The National Bankruptcy Act provides that courts of bankruptcy shall designate 
banking institutions as depositories for the money of bankrupt estates, shall require 
bond from such banking institutions, and that trustees shall deposit all money re- 
ceived by them in the designated depositories. 30 Stat. 557 (1898), 11 U.S.C.A. 
§§ ror, 75a(3) (1898). Failure to comply with the direction to deposit in designated 
depositories is a breach of the fiduciary’s duty. 1 Collier, Bankruptcy 735 (12th ed. 
1921); 2 Remington, Bankruptcy § 1129 (3d ed. 1923). The bank is actively partici- 
pating in the breach of duty when it knowingly accepts a deposit of bankruptcy funds 
without being a proper depository, either for want of proper designation, or for having 
failed to file a bond. Courts have correctly applied a constructive trust to bankruptcy 
funds under such circumstances. Jn re Potell, 53 F. (2d) 877 (D.C. N.Y. 1931); In re 
Weiss et al., 2 F. Supp. 767 (D.C. N.Y. 1931); Im re Ocean City Title and Trust Co’s 
Bond, 6 F. Supp. 311 (D.C. N.J. 1934); see In re Battani, 6 F. Supp. 376, 380 (D.C. 
Mich. 1934). There are no substantial grounds upon which to distinguish these from 
the principal case. The fact that the Potell case involved a receiver, instead of a trustee 
in bankruptcy, is hardly a basis for distinction since the receiver, like the trustee, has 
power to pass title by a general deposit, and is subject to the duty imposed by the 
Bankruptcy Act to deposit in designated depositories. 2 Clark, Receivers § 1098 (2d 
ed. 1929). Jn re Weiss is referred to as having been based on false representations. It is 
only in the syllabus of the case that the basis for such a distinction can be found. The 
facts of the case itself do not reveal whether there was more than innocent misrepre- 
sentation, an element which may even be found in the instant case. In re Ocean City 
Title and Trust Co’s Bond was not distinguished, except by implication, for having fol- 
lowed the above cited cases. On the other hand, where a deposit was wrongful because 
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the bankruptcy court did not authorize the trustee, a bank, to deposit the fund with 
itself as a bank, a constructive trust has been imposed. Hillsdale Grocery Co. v. National 
Bank, 6 F. Supp. 773 (D.C. Mich. 1934). The refusal of the court in the principal case 
to follow this trend of authority rested upon Hancock County v. Hancock National 
Bank, 67 F. (2d) 421 (C.C.A. sth 1933), where a deposit of county funds was accepted 
by a bank which had not given bond and upon which no constructive trust was raised. 
In the Hancock case, however, the deposit was not in violation of a statute since, as the 
court found, the passing of a bond was not a condition precedent to the establishment 
of a proper depository. 

A further ground for the decision was the distinction found between cases “where 
the bank by mandate of law is prevented from receiving deposits, and those where a 
trustee is merely required to make his deposits in a certain bank.” This distinction is 
more apparent than real since in both situations the bank, having notice of the char- 
acter of the funds and the requirements of the statute, is an active participant in the 
breach of the fiduciary’s duty by accepting the deposit. It is immaterial that in the 
latter case the beneficial owners of the fund have a cause of action against the trustee 
or his surety. American Surety Co. v. Jackson, 24 F. (2d) 768 (C.C.A. oth 1928); 
In re Bank of Nampa, 29 Idaho 166, 157 Pac. 1117 (1916). The equitable relief should 
still be available to them, and should remain available even though the claim is prose- 
cuted on their behalf by the errant fiduciary and may indirectly redound to his benefit. 
Rights of the general creditors of the bank, under R.S. § 5236, 12 U.S.C.A. § 194 
(1927), do not suffer as the bank has paid no value for the deposit and no preference is 
permitted when the deposit cannot be traced. Spokane County v. Clark, 61 Fed. 538 
(C.C.A. Wash. 1894). 


Constitutional Law—Taxation—General Income Tax as Reduction of Judges’ 
Salaries during Term of Office—{Montana].—The plaintiff, administratrix, sought to 
enjoin the collection of a state income tax on the salary paid to a deceased judge, con- 
tending that the general income tax, as applied to judges’ salaries, was unconstitu- 
tional. Held, the tax did not violate § 29, art. 8 of the Montana constitution which 
prohibits the diminution of an official’s salary during his term of office. Poorman v. 
State Board of Equalization, 45 P. (2d) 307 (Mont. 1935). 

To preclude the possibility that the legislative branch of the government might seek 
to exercise influence over the judicial department by control over tenure and payment 
of salaries, it was unanimously agreed in the constitutional convention that the salaries 
of Federal judges should not “be diminished during their continuance in office.” 
Documents Illustrative of the Formation of the Union of American States, 155, 403 
(1927); U.S. Const. art. 3, § 1. State constitutions have incorporated provisions ex- 
cluding increases, as well as decreases, in compensation. Ill. Const. art. 5, § 23. Some 
states have not restricted the protective provisions against diminution in salaries to 
judges but have extended them to all public officers of the state. Mont. Const. § 29, 
art. 8; Ky. Const. § 235. Where the latter provisions are in force, it has been generally 
held that judges are public officers within the meaning of the constitution. Henderson 
». Board of Comm'rs of Boulder County, 51 Col. 364, 117 Pac. 997 (1911); State v. Moores, 
61 Neb. 9, 84 N.W. 399 (1900); McCracken County v. Reed, 125 Ky. 420, 101 S.W. 348 
(1907). Some jurisdictions have held that even a general income tax, subjecting all 
citizens to its provisions and not including judges, violates the constitutional safeguard 
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against decreases in judges’ salaries. Evans v. Gore, 253 U.S. 245 (1920); Long v. Watts, 
183 N.C. 99, 110 S.E. 765 (1922). While this result was anticipated as early as 1863 
(letter of Taney, C. J., 157 U.S. 701 (1863)) there has been a strong feeling that such 
tax should be constitutional. Krause v. Comm’r Inland Revenue, [1929] So. Afr. App. 
Div. 286; Taylor v. Gehner, 329 Mo. 511, 45 S.W. (2d) 59 (1931); 18 Mich. L. Rev. 697 
(1920); 30 Yale L. J. 75 (1920). Courts which accepted the view of Evans v. Gore seem 
influenced by the general rule that a legislature cannot do indirectly what it cannot do 
directly and that an income tax necessarily, although only indirectly, reduces salaries. 
But the rule thus relied upon has its exceptions. Powell, Constitutional Law in 1919- 
1920, 19 Mich. L. Rev. 117 (1920); Hubbard, From Whatever Source Derived, 6 A.B.- 
A.J. (Part 2) 202 (1920). Although under the Fourteenth Amendment a state may not 
tax property which is located beyond its boundaries, it may tax the income derived 
therefrom, notwithstanding that property outside the state is thus indirectly reached. 
Lawrence v. State Tax Comm'n of Miss., 286 U.S. 276 (1932); cf. Senior v. Braden, 55 Sup. 
Ct. 800 (1935); Rottschaefer, State Jurisdiction of Income for Tax Purposes, 44 Harv. 
L. Rev. 1075 (1931). While a state may not impose a franchise tax upon the gross re- 
ceipts of a company engaged in interstate commerce, it may assess a tax based in part 
on net income, some of which was obtained in business outside the state and in inter- 
state commerce. Bass, Ratcliff & Gretton, Lid., v. State Tax Comm’n, 266 U.S. 271 
(1924). A state may place a franchise tax on the basis of a corporation’s issued capital 
stock although some of it represents property situated outside the state. Western Car- 
tridge Co. v. Emmerson, 281 U.S. 511 (1930). A tax upon the net income of a corpora- 
tion, including therein income derived from foreign commerce does not violate Art. 1, 
§ 9 (5) of the United States Constitution which prohibits taxes on exports. Peck & Co. ». 
Lowe, 247 U.S. 165 (1918) ; Evans v. Gore, 253 U.S. 245 (1920) (dissent; arguendo). While 
a state may not tax the privilege of obtaining patents or copyrights, it may tax the roy- 
alties gained thereby although the obtaining of patents and copyrights is rendered less 
advantageous. Fox Film Corp. v. Doyal, 286 U.S. 123 (1932). A license tax imposed 
upon a foreign peddler in the same amount as that on a domestic peddler does not vio- 
late a constitutional provision that immigration shall be encouraged, notwithstanding 
the fact that the imposition of the tax may indirectly deter such immigration. Kendrick 
v. State, 142 Ala. 43, 39 So. 203 (1904). And a tax on hawkers of books does not impinge 
the free exercise of religion even though the tax impedes the sale of such literature. 
Cook v. City of Harrison, 180 Ark. 546, 21 S.W. (2d) 966 (1929). The freedom of the 
press is not circumscribed by a tax imposed on the capital stock in, or conduct of, a 
newspaper business. Prestor v. Finley, 72 Fed. 850 (C.C.D. Tex. 1896). 

If the argument that what cannot be done directly cannot be done indirectly fails to 
support the holdings of the majority of courts, it must be the fear of encroachments on 
their independence that has induced judges to “resist the beginnings,” to declare un- 
constitutional taxes imposed on judges as citizens rather than as officials. See 7 Va. L. 
Rev. 69 (1920). Yet it is highly doubtful whether the income tax, or any other form of 
general taxation, so endangers judicial independence that the decisions holding the tax 
unconstitutional are justified. 18 Mich. L. Rev. 697 (1920). While it is quite obvious 
that the general tax does reduce the income of judges, it seems likely that this is not 
the sort of decrease from which the framers of the Constitution sought to protect judges 
of the Federal court. Only a tax aimed at judges as judges gives rise to the danger 
against which precautions were taken by incapacitating the legislature from punishing 
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or influencing the judiciary. If the argument of Evans v. Gore is inexorably pursued, the 
judiciary may demand protection from every form of legislation which decreases their 
salaries, no matter how indirectly, as, for instance, from the nullification of gold clauses 
in obligations. 


Corporations—Professions—Practice of Dentistry by Corporate Bodies—{Illinois]. 
—A dental corporation sought to enjoin the defendant from violating his agreement 
not to practice dentistry for three years within a certain distance from the corporate 
location. Held, since the plaintiff’s corporate charter could not authorize it to practice 
dentistry (Smith-Hurd II. Rev. St. 1933, c. 91, § 72a), it was not entitled to equitable 
relief. Dr. Allison, Dentist, Inc., v. Allison, 360 Ill. 638, 196 N.E. 799 (1935). 

Corporations are forbidden, either by express statutes or judicial construction of 
licensing statutes, to practice the professions. Painless Parker v. Board of Dental Ex- 
aminers, 216 Cal. 285, 14 P. (2d) 67 (1932) (dentistry) ; In re Co-operative Law Co., 198 
» N.Y. 479, 92 N.E. 15 (1910) (law); People v. Woodbury Dermatological Institute, 192 
N.Y. 454, 85 N.E. 697 (1908) (medicine); 1 Fletcher, Corporations § 97 (1931). Ap- 
parently because of the public interest, statutes have excepted hospitals and charitable 
corporations from this prohibition. See People v. Woodbury Dermatological Institute, 
192 N.Y. 454, 85 N.E. 697 (1908). 

The general prohibition against corporate practice is designed to protect the public 
by making it impossible for corporations formed by laymen and presumably guided by 
motives of profit to practice in the professions, where economic interest should not 
overshadow social obligations and public duties. See In re Co-operative Law Co., 198 
N.Y. 479, 484, 92 N.E. 15, 16 (1910); Weihofen “Practice of Law” by Non-Pecuniary 
Corporations: A Social Utility, 2 Univ. Chi. L. Rev. 119 (1934). But the social 
reasons for preventing corporations controlled by laymen from practicing the profes- 
sions do not apply to corporations organized and conducted by licensed members of the 
professions. See State v. Bailey Dental Co., 211 Ia. 781, 786, 234 N.W. 260, 263 (1931). 
Cf. State Electro-M edical Institute v. Platner, 74 Neb. 23, 103 N.W. 1079 (1905). Against 
all corporations, it is urged that they make impossible the personal relation that should 
obtain in the professions. See Parker v. Dental Board of Examiners of Cal., 216 Cal. 
285, 297, 14 P. (2d) 67, 72 (1932); N.J. Photo Engraving Co. v. Schonert & Sons, 95 N.J. 
Eq. 12, 13, 122 Atl. 307, 308 (1923); 1 Fletcher, Corporations § 97 (1931). But it is hard 
to see just what personal elements are lost when a group of professional men incorporate 
themselves to offer services they had previously offered individually. While it is true 
that the corporation itself would not possess these personal qualifications, its members 
would. The real basis of the decisions denying the corporate right to practice law or 
medicine seems to be the fear of commercial exploitation of the profession. See Parker 
». Dental Board of Examiners of Cal., 216 Cal. 285, 297, 14 P. (2d) 67, 72 (1932); Weihof- 
en, “Practice of Law’ by Non-Pecuniary Corporations, 2 Univ. Chi. L. Rev. 119 
(1934). Since, according to the suggested distinction, only professional men will direct 
the corporation, and since the licenses of individual members of the profession and of 
the corporation can be revoked, the dangers of commercial exploitation and corporate 
irresponsibility appear to be overemphasized. 

The principal case does not reveal whether the dental corporation was organized 
solely by licensed dentists. Emphatic denials by the Illinois courts of the right to prac- 
tice law even by non-profit corporations (People v. Assn. of Real Estate Taxpayers of 
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IUl., 354 Ill. 102, 187 N.E. 823 (1933); People v. Motorists’ Assn. of Ill., 354 Ill. 595, 188 
N.E. 827 (1934)), by invoking the inherent jurisdiction of the judiciary over admission 
to the bar, in the face of an express statute permitting such non-pecuniary corporate 
practice (Cahill’s Ill. Rev. Stat. 1933, c. 32, § 228), indicate that Illinois is hardly likely 


to distinguish between corporations organized by professional men and those by lay- 
men. 


Damages—Carriers—Extent of Liability in Tort and Contract—{England].—The 
plaintiff owner sued the defendant carrier in alternate counts in conversion and breach 
of contract for non-delivery of forty-seven tons of high-grade wheat which the defend- 
ant had contracted to deliver in England. Five months before time for delivery, the 
plaintiff had contracted for resale and, because at the time of non-delivery there was 
no market in which he could buy to meet his sub-contract, he demanded the resale 
price. In this five-month interval, there was a substantial decrease in the market price 
of similar wheat. Held, (Scrutton, L. J., dissenting) the plaintiff was not entitled to the 
loss of profits on this sub-contract but only to the value of the goods at the time of the 
breach. This was determined not by the resale price but by reference to the decline in 
wheat prices on the market. The Arpad, 152 L. T. Rep. 521 (1934). 

Generally, damages in contract are limited to those losses which are foreseeable at 
the time of the making of the contract, while in tort damages are limited only by the 
rule that they must be the natural result of the defendant’s act. 3 Williston, Con- 
tracts § 1344 (1920). That different rules should apply is inherent in the distinction 
between the two: in tort, the duty is a compulsory one incidental to membership in 
society, while the duty in contract is assumed voluntarily and limited because of the so- 
cial policy in favor of encouraging commerce. 1 Sedgwick, Damages § 141 (oth ed. 
1912)). More particularly, then, damages in contract should be the equivalent in mon- 
ey of that which the contract entitled the plaintiff to receive, e.g., in a carrier’s con- 
tract, the value of the goods; whereas damages in tort should be equivalent to the plain- 
tiff’s actual loss, i.e., the actual value to him. Corbin, Quasi-Contractual Obligations, 
at Yale L. J. 533, 550 (1912); 3 Sedgwick, Damages § 844 (oth ed. 1912). What, then, 
is the distinction between the value of the goods and the actual value to the plaintiff? 
Where there is a market for the goods at the time for delivery, the value of the goods 
for a carrier’s contract is the market price at the destination or, in the absence of one 
there, at the nearest market plus the freight necessary to transport the goods from 
there. 1 Sedgwick, Damages § 246 (oth ed. 1912); Grand Tower v. Phillips, 90 U.S. 
471 (1874); Eddy v. Lafayette, 49 Fed. 807 (C.C.A. 8th 1892); 8 R.C.L. 489 (1915); see 
57 L.R.A. 197 (1903). Resale contracts are considered as ‘‘mere accidental circum- 
stances” in such situations. Rodocanachi v. Milburn, 56 L. T. Rep. 594 (1886). The re- 
sale price is unavailable to contradict the market price as the standard of value. 
1 Sedgwick, Damages § 244 (oth ed. 1912). Nor can recovery ordinarily be had for loss 
of profits unless it can be shown that defendant had notice of the sub-contract. Hadley 
v. Baxendale, 9 Ex. Rep. 341 (1854); Griffin v. Colver, 16 N.Y. 489 (1858); 3 Williston, 
Contracts § 1356 (1920); see Globe Refining Co. v. Landa Cotton Oil Co., 190 U.S. 540 
(1903). But if the goods have no market of their own, other standards must be applied 
and the use of the general range of wheat prices in the instant case affords one satis- 
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factory means. The resale price is another available criterion if it can be shown that 
this price was fair at the time the contract was made and if there has been no material 
change in the market prices of similar goods since that time. On the other hand, the 
actual value to the plaintiff is not necessarily their value as determined by the preced- 
ing rules; rather, the emphasis is on the plaintiff’s actual loss, including loss of profits, 
business, etc. Mentzer v. Western Union Teleg. Co., 93 Iowa 752, 62 N.W. 1 (1895); 
Preble ». Hanna, 117 Ore. 306, 244 Pac. 75 (1926); Lyman v. James, 87 Vt. 486, 89 Atl. 
932 (1914); 3 Williston, Contracts § 1344 (1920). Although it would seem that, in 
England, no direct damage is too remote to be recovered, as a result of Jn Re Polemis 
ond Furness, Withy Co. Lid., [1921] 3 K.B. 560, most American jurisdictions do apply 
a rule of remoteness but differ as to its extent. The majority holds the defendant liable 
for the natural and proximate consequences of his act and usually includes loss of prof- 
its on a specific contract of resale (Wadsworth v. Western U. Teleg. Co., 86 Tenn. 695, 
8 S.W. 574 (1888); Mentzer v. Western U. Teleg. Co., 93 Iowa 752, 62 N.W. 1 (1895); 
see 48 A.L.R. 318 (1927)), while the minority applies the contract rule of requiring 
either notice or contemplation of such contracts. Braun v. Craven, 175 Ill. 401, 51 N.E. 
657 (1898); Sohl v. Sohl, 114 Neb. 353, 207 N.W. 669 (1926); see 48 A.L.R. 325 (1927). 

Thus it would seem that, in the instant case, the majority is wrong in requiring any 
sort of notice for damages in tort, while in contract such limitation would be required. 
Hadley v. Baxendale, 9 Ex. Rep. 341 (1854). On the facts, this may be explained on the 
ground that there was no true conversion, since mere non-delivery by a carrier is not a 
conversion. 4 Halsbury, Laws of England 95 (2d ed. 1932); Manley Bros. v. Boston and 
Maine Ry., 90 Vt. 218, 97 Atl. 674 (1916); Angell, Carriers § 433 (sth ed. 1877). But 
inasmuch as the court assumes a conversion, the question of whether the tort or con- 
tract rule ought to apply remains unsettled. See the conflict suggested by Winfield, 
Law of Tort 41 (1931) and by Pollock, Torts 37 (13th ed. 1929). Conversion is ordina- 
rily considered a tort of intent. Salmond, Torts 374 (6th ed. 1924); 2 Cooley, Torts § 331 
(4th ed. 1932), and therefore the rule of foreseeability should not apply. See 1 Sedg- 
wick, Damages §§ 141-43 (oth ed. 1912). But the court distinguishes between “‘conver- 
sions with aggravated damages” and those technical conversions which are really 
based on breach of contract, applying the contract rule to the latter. No further elabo- 
ration is given and so the authority of the case seems doubtful. If, however, the court 
meant to distinguish between those misdealings which are wholly deliberate and those 
which involve an element of error or negligence in fulfilling some preexisting obligation 
as to the goods, e.g., misdelivery by a carrier, the distinction seems sound and in ac- 
cord with the weight of American authority. Rogers v. Casting Co., 16 Ohio App. 474, 
485 (1922); G. F. & A. Ry. v. Blish Co., 241 U.S. 190 (1916) ; see Pollock, Torts 583 (13th 
ed. 1929); 1 Sedgwick, Damages § 143 (oth ed. 1912). But if this case is considered as 
authority for the proposition that wherever there is both a tort and a breach of con- 
tract, the contract rule is to prevail, the application of the contract rule to deliberate 
refusals to deliver would be unsound. France v. Gaudet, L.R. 6 Q.B. Cases 199 (1871). 
Finally, it should be noted that Scrutton’s attempt to limit damages in conversion to 
the value of the goods where there is a market is inconsistent with his suggested award 
of the actual value to the plaintiff where there is no market. Surely it would be unfair 
to hold the defendant liable for increased damages because of the purely accidental cir- 
cumstance of absence of a market. 
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Domestic Relations—Alimony—Assignment of Past Due Alimony—{Minnesota], 
—After an absolute divorce, the defendant’s wife obtained a decree for alimony in 
gross, payable in instalments over a period of three years. She assigned the unpaid bal- 
ance to the plaintiff after it became due. Held, the balance unpaid and past due was 
assignable and could be recovered from the divorced husband by the assignee. Ceder- 
berg v. Gunstrom, 258 N.W. 574 (Minn. 1935). 

Alimony, originating in connection with the limited divorce of the English ecclesias- 
tical courts as money ordered to be paid periodically by the husband to his wife for her 
support, was not a debt due her, but simply her right to demand support, subject to the 
control of, and modification by, the court. See Nelson v. Nelson, 282 Mo. 412, 420, 221 
S.W. 1066, 1068 (1920); Otway v. Otway, 2 Phill. 109 (1813). In England, the term alii- 
mony has been confined to its original meaning, but in America it has been extended to 
include payments after absolute, as well as limited, divorce, whether for the mainte- 
nance of wife or children or payable in one commuted amount. Watkins v. Watkins, 
[1896] L. R. P. Div. 222; Cohen v. Cohen, 150 Cal. 99, 88 Pac. 267 (1906); Bassett », 
Waters, 103 Kan. 853, 176 Pac. 663 (1918); Welles v. Brown, 226 Mich. 657, 198 N.W. 
180 (1924); cf. West v. West, 241 Mich. 679, 227 N.W. 924 (1928). In determining as- 
signability, however, courts in both countries have applied the same principles. There 
is no doubt that the English property settlements and secured annuities are assign- 
able. Maclurcan v. Maclurcan, 77 L.T.R. 474 (1897). In this country, decrees having 
the same characteristics of finality, not subject to modification, and awarding a certain 
amount in lieu of such claims as support and dower, have been held assignable, pay- 
ment being either future or past due. Bassett v. Waters, 103 Kan. 853, 176 Pac. 663 
(1918); Meissner v. Bergman, 11 Ohio C. C. 539 (1896). Past due instalments of main- 
tenance money after absolute divorce have also been considered assignable. See Wat- 
kins v. Watkins, [1896] L. R. P. Div. 222, 228; Procter v. Curchin, 273 N.Y.S. 821 
(1934). Likewise, even a decree for a total amount of alimony pendente lite periodically 
payable but past due may be assigned. Lynham v. Hufty, 44 App. D.C. 589 (1916). In- 
stalments of maintenance money not yet due, however, have been held non-assignable. 
In re Robinson, 27 Ch.D. 160 (1884); Welles v. Brown, 226 Mich. 657, 198 N.W. 180 
(1924); Kempster v. Evans, 81 Wis. 247, 51 N.W. 327 (1892). 

So it appears that where the decree provides for an award of money, usually in 
instalments and payable indefinitely, which the court may modify and which it in- 
tends strictly as a current means of support and a measure of a standard of living, 
there is a disposition to hold that the wife may not make an assignment that might 
lead to her or the children’s becoming a public charge or a burden upon the divorced 
husband beyond the amount decreed. In re Robinson, 27 Ch.D. 160 (1884); Watl- 
kins v. Watkins, [1896] L.R.P. Div. 222; Welles v. Brown, 226 Mich. 657, 198 N.W. 
180 (1924); Kempster v. Evans, 81 Wis. 247, 51 N.W. 327 (1892); see Fournier . 
Clutton, 146 Mich. 298, 300, 109 N.W. 425, 426 (1906); Restatement, Contracts, 
§ 547 (1933). A policy against permitting realization in the present of specu- 
lative estimates and possibilities of rights which may never arise is also shown in 
the refusal to sanction agreements in which the wife has promised another, usually 
her divorce attorney, that he shall have a percentage of whatever amount she may 
obtain from her defendant husband. McConnell v. McConnell, 98 Ark. 193, 136 S.W. 
931 (1911); Lynde v. Lynde, 64 N.J. Eq. 736, 52 Atl. 694 (1902); Jordan v. Wester- 
man, 62 Mich. 170, 28 N.W. 826 (1886); Rogers v. Daniel, 92 Okla. 47, 217 Pac. 
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881 (1923). But where the money obtained by the wife is in the nature of a prop- 
erty settlement or division and she alone is interested, whether payment is to be 
made at one time or in instalments as in the instant case, or where instalments of sup- 
port or maintenance money have become due, the courts do not concern themselves 
with the future support of the wife and so find no objection to assignment. Maclurcan 
v. Maclurcan, 77 L.T.R. 474 (1897); Lynham 2. Hufty, 44 App. D.C. 589 (1916); Bassett 
v. Waters, 103 Kan. 853, 176 Pac. 663 (1918); Procter v. Curchin, 273 N.Y.S. 821 (1934); 
Meissner v. Bergman, 11 Ohio C. C. 539 (1896). 

















































Personal Property—Safety Deposit Boxes—Garnishment—Relation between Cus- 
tomer and Bank—|[Minnesota].—A Minnesota statute provided that a garnishee must 
disclose the property of the defendant in his possession or control. 2 Mason’s Minn. 
Stat. §§ 9358, 9360 (1927). The defendant rented a safety deposit box from garnishee 
bank under a contract stipulating that the parties did not contemplate a bailment. 
The box could be opened only by the simultaneous use of two keys, one in possession 
of the garnishee, the other in possession of the rentor. Held, the contents were not in 
the possession or control of the garnishee. Wells v. Cole, 260 N.W. 520 (Minn. 1935). 

The relationship between the safety deposit company and the customer has 
been subsumed under three conventional categories: (1) Bailment. Mayer v. Bren- 
singer, 180 Ill. 110, 54 N.E. 159 (1899); Morgan v. Citizen’s Bank, 190 N.C. 209, 129 
S.E. 585 (1925); West Cache Sugar Co. v. Hendrickson, 56 Utah 327, 190 Pac. 946 
(1920). Courts have frequently accepted this view and permitted garnishment of the 
contents. State ex rel. Rabiste v. Southern, 300 Mo. 417, 254 S.W. 166 (1923); Tilling- 
hast v. Johnson, 34 R.I. 136, 82 Atl. 788 (1912). This classification appears to be er- 
roneous because a transfer of possession is necessary for bailment and the safety de- 
posit box transaction, for reasons given below, does not involve a transfer of possession. 
(2) Landlord and tenant. DuPont v. Moore, 86 N.H. 259, 166 Atl. 417 (1933); People 
ex rel. Glynn v. Mercantile Safe Deposit Co., 159 App. Div. 98, 143 N.Y.S. 849 (1913) 
(where box could be opened without cooperation of the bank). The relationship of the 
parties seems equally inconsistent with this concept. The parties do not contemplate a 
transfer of an interest in land and possession of the leased premises is not transferred 
for the term of the lease. See Morgan v. Citizen’s Bank, 190 N.C. 209, 212, 129 S.E. 
585, 587 (1925). The tenancy and bailment views, it might be noted, are neither in- 
consistent nor mutually exclusive. A conceivable theory is that there was a lease of the 
space in which the contents were to be placed plus a bailment of the contents. But the 
difficulty of finding the transfer of possession necessary for bailment is as great in this 
situation as in that where only bailment is contemplated. (3) Licensor and licensee. 
This classification has been no more than suggested. See National Bank v. Stead, 232 
U.S. 58, 68 (1913); 11 Minn. L. Rev. 440, 445 (1927). 

Although courts have deemed it essential to force the safety deposit relationship 
into one of the conventional categories, the real problem raised by the garnishment 
cases is one of statutory construction which generally involves a determination of 
whether or not the bank is in possession of the contents of the safety deposit box. 
While there is no universally accepted definition of de facto possession, three ele- 
ments are common to all definitions: (1) an intent to exclude others from the res; 
(2) a power to deal with the res; and (3) a power to exclude others from so dealing 
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therewith. Pollock and Wright, Possession in the Common Law 13 (1881); Holmes, 
The Common Law 216 and 220 (1881). In the safety deposit cases, the fact that each 
party retains one of two keys, both of which must be used jointly to open the box, 
manifests both a common intent and power to exclude third parties. On the other 
hand, neither party has power to deal affirmatively with the contents of the box with- 
out the cooperation of the other. Thus, there is no transfer of possession to the bank, 
although the bank’s proximity to the contents and its control of the means of access 
afford it a better opportunity to acquire, by force, the power to use the contents. As 
between the bank and its customer, all that can be said is that neither fulfils the three 
requirements for possession. In the relation of these two to third persons, no more can 
be said than that possession is held by them jointly. 

The conclusion in the instant case, that there was no transfer of possession to the 
bank, is not only consistent with the foregoing analysis of possession, but is probably 
the result of a sound exercise of statutory construction. In requiring that the subject 
matter must be “‘in possession or under the control” of the garnishee, the Minnesota 
legislature probably intended to make available to garnishment process only property 
to which the garnishee had liberty of access and with which he could deal independent- 
ly and without the defendant-debtor’s cooperation. The court suggests that the legis- 
lature did not intend to allow garnishment in cases where the property in question 
could be reached by other means. Presumably, the court had reference to the statutory 
provisions in Minnesota for execution by judgment creditors and for attachment of a 
debtor’s property. 2 Mason’s Minn. Stat. §§ 9419, 9342 (1927). 


Suretyship—Estoppel in Pais—The Main Purpose Doctrine—Bases of Liability for 
Oral Promise—|[Federal].—The defendant corporation contracted to buy a grain com- 
pany that owed the plaintiffs $80,000. The defendant’s president stated orally to the 
plaintiffs that his corporation had taken over the grain company and would see that 
the debt was paid, if they would continue business relations and not press the account. 
The plaintiffs accordingly continued dealings with the grain company. Thereafter the 
corporation rescinded its contract to purchase without notice to the plaintiffs, the 
grain company went into bankruptcy, and the plaintiffs then sued the defendant cor- 
poration to recover the amount of the indebtedness. Held: that the defendant could 
not plead § 59(1) of the Statute of Frauds (the requirement of a written promise to 
answer for the debt of another), because (1) the defendant made the promise primarily 
for its own benefit and (2) was estopped by the plaintiffs’ detrimental reliance upon its 
statements. Wright v. Farmers’ National Corp., 74 F. (2d) 425 (C.C.A. 7th 1934). 

While admitting the application of the Statute of Frauds to secondary or collateral 
promises, the courts have nevertheless been able to find several grounds for holding 
oral promises in certain situations not subject to its requirement of a written memoran- 
dum. See Alphin v. Lowman, 115 Va. 441, 79 S.E. 1029 (1913) (promise interpreted as 
one of indemnity); Gibbs v. Blanchard, 15 Mich. 292 (1867) and Bryant v. Panter, 91 
Ore. 686, 178 Pac. 989 (1919) (promisor treated as a co-debtor); Tannhauser v. Shea, 
88 Mont. 562, 295 Pac. 268 (1930); 39 Harv. L. Rev. 401 (1926) (promise amounting 
to a novation). And so oral promises found to be primary or original undertakings 
have been enforced. Emerson v. Slater, 63 U.S. 28 (1859); Grant v. Kinney, 117 Ohio 
St. 362, 159 N.E. 346 (1927); 1 Williston, Contracts § 463 (1920). The court in the 
principal case utilized the main purpose doctrine to enforce an oral promise. The 
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basis of this theory is a finding that the main or leading purpose of the transaction 
was to secure a direct benefit to the promisor. The promise is then considered an 
original undertaking making the promisor primarily liable, the debt his own. Kale v. 
Bankamerica Agricultural Credit Corp., 2 Cal. App. (2d) 113, 37 P. (2d) 404 (1934); 
Richmann v. Beach, 201 Iowa 1167, 206 N.W. 806 (1926); Arant, Suretyship § 36 
(1931); Arnold, The Main Purpose Doctrine and the Statute of Frauds, ro Cornell 
L. Q. 28 (1924). It is questionable whether the doctrine is consistent with the pur- 
pose of the Statute of Frauds to prevent fraud and perjury. The benefit in the pres- 
ent case, for instance, was the assurance to the promisor that the business it intended 
to buy would not be thrown into bankruptcy. Since this benefit would be required 
by a prospective purchaser of a business, it would neither seem unusual for a creditor 
to suggest, nor difficult for him to establish by perjury, that the purchaser had at- 
tempted to assure the benefit by promising orally to pay the debts of the business 
he was buying. In similar situations the oral promisor is not made liable simply by 
proof that benefit would result to him. It was so held where stockholders orally 
promised to pay the corporation’s debts (Edwards v. Bryan, 214 Ala. 441, 108 So. 9 
(1926); Gennett v. Lyerly, 207 N.C. 201, 176 S.E. 275 (1934)) and where an owner 
orally promised to pay the debts of a building contractor working on his property 
(Witschard v. A. Brody & Sons, 257 N.Y. 97, 177 N.E. 385 (1931); Housely v. Strawn 
Merchandise Co., 291 S.W. 864 (Tex. 1927)). The main and leading purpose doctrine 
is no more satisfactory in the present case than in these two classes of cases, in which 
it has apparently been abandoned. The New York courts view prospective benefits 
to the promisor only as evidence that may or may not prove an original undertaking. 
White v. Rintoul, 108 N.Y. 222, 15 N.E. 318 (1888); Richardson Press v. Albright, 
224 N.Y. 497, 121 N.E. 362 (1918); Witschard v. A. Brody & Sons, 257 N.Y. 97, 177 
N.E. 385 (1931); Burdick, Suretyship and the Statute of Frauds, 20 Col. L. Rev. 
153 (1920). In their opinion, before a promise is declared within the main purpose 
doctrine there should be a clear showing, in the light of all the surrounding circum- 
stances, that the parties intended the promisor to become primarily liable as a princi- 
pal debtor. 

The other ground of decision in the present case is the doctrine of estoppel in pais- 
A person will not be heard to deny a statement of fact made by him, with the intention 
of influencing the conduct of another, who has in fact relied on the statement and will 
suffer detriment if legal effect is given to the facts as they really were and not as repre- 
sented. Lusitanian-American Development Co. v. Seaboard Dairy Credit Corp., 1 Cal. 
(2d) 121, 34 Pac. (2d) 139 (1934); Trustees of Schools v. Village of Cahokia, 357 Ill. 538, 
192 N.E. 565 (1934); Bigelow, Estoppel 489 (6th ed. 1913). It is frequently held 
on various theories that a corporation which purchases all of the assets of another cor- 
poration becomes liable for the transferor’s debts. See 44 Harv. L. Rev. 261 (1930). 
In the present case, when the defendant represented that his corporation had bought 
out the grain company, there may be said to have been an implicit representation that 
his company would be liable to the plaintiff. See Gude Co. of N.Y. v. Kestenbaum, 169 
N.Y. Sup. 11 (1918). If the facts had been as thus represented, the Statute of Frauds 
would not have been applicable, for the debts would have been the defendant’s own. 
Now the defendant is precluded, not from resisting a promise unenforceable under the 
statute, but from disputing the existence of facts that place its conduct beyond the 
scope of the statute. This decision is therefore better accounted for by the doctrine of 
estoppel in pais than by the “main purpose” doctrine. 
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Torts—Contribution—Rights between Insurers of Joint Tortfeasors—{Ohio].— 
X Insurance Co. and Y Insurance Co. were respectively insurers of a bus and a truck 
company, and a joint judgment had been recovered against their assureds by a person 
injured in a collision caused by their assureds’ concurring negligence. To prevent a levy 
upon its assured’s property, X. Co. paid the judgment and sued for contribution from 
Y. Co. Held, no recovery. U.S. Casualty Co. v. Indemnity Ins. Co. of North America, 
195 N.E. 85 (Ohio 1935). 

In reaching this decision the court invoked the traditional rule against contribution 
among joint tortfeasors with all of its inequitable rigor. The first authoritative state- 
ment of the rule is found in Merryweather v. Nixan, 8 T.R. 186, tor Eng. Repr. 1337 
(1799), which involved intentional joint tortfeasors. The justifications for the rule as 
stated by later courts were that it tended to deter tortious conduct, and that courts 
would not aid wrongdoers. But exceptions have become established. Where parties 
intentionally do an act, which in good faith they think lawful, but which in fact is 
tortious the courts allow contribution. Farwell v. Becker, 129 Ill. 261, 21 N.E. 792 
(1889). So, too, a partner who has had to pay a judgment resulting from a common 
employee’s tort can get contribution from the other partners. Hobbs v. Hurley, 117 Me. 
449, 104 Atl. 815 (1918). (And yet if two independent employers are vicariously liable 
for the negligence of their respective employees there is no contribution. Union Stock- 
yards of Omaha v. Chicago B. & Q. R.R. Co., 196 U.S. 217 (1905)). Courts have allowed. 
indemnity to A from B, where A innocently committed a tort acting at the request of or 
for the benefit of B. Horrabin v. City of Des Moines, 198 Ia. 549, 199 N.W. 988 (1924). 

Indemnity also is allowed where B primarily caused the injury, but A paid the judg- 
ment. Gray v. Boston Gas Light Co., 114 Mass. 149 (1873). Also one vicariously liable 
is allowed indemnity from the actual tortfeasor, e.g., an employer from an employee. 
Smith v. Foran, 43 Conn. 244 (1875). The same is true where B created and A merely 
failed to discover the danger which caused the injury. S. W. Bell Tele. Co. v. East 
Texas Pub. Serv. Co., 48 F. (2d) 23 (C.C.A. 5th 1931). 

The refusal of the courts to distinguish between intentional and unintentional torts 
may have resulted in substantial justice when the great mass of tort cases involved in- 
tentional acts. But today, when the majority of torts involve only negligence, enforce- 
ment of the rule often leads to unnecessary hardships. To remedy this some courts 
have, without aid of statutes, allowed contribution in negligence cases. Armstrong Co. 
v. Clarion Co., 66 Pa. 218 (1870); Underwriters at Lloyd’s etc. v. Smith, 166 Minn. 388, 
208 N.W. 13 (1926); Ellis v. Chicago and N.W. Ry. Co., 167 Wis. 392, 167 N.W. 1048 
(1918); Palmer v. Wicks & P. Ship Co. Lid., A.C. 318 (1894); see Furbeck v. I. Gevurts 
& Son., 72 Ore. 12, 22, 143 Pac. 654, 657 (1914). Leflar, Contribution and Indemnity 
between Tortfeasors, 81 U. Pa. L. Rev. 130 (1932). Twelve states have given the right 
to contribution in negligence cases by statute. See 45 Harv. L. Rev. 369 (1931). 

Ohio has no such statute and the court was already committed to the rule against 
contribution. Royal Indemnity Co. v. Becker, 122 Ohio St. 582, 173 N.E. 194 (1930). In 
several earlier cases the court had manifested sympathy toward the right of contribu- 
tion. See Acheson v. Miller, 2 Ohio St. 293 (1853); Baltimore & Ohio R. Co. v. Walker, 
45 Ohio St. 577, 16 N.E. 475 (1888). 

Even though bound by the rule against contribution between tortfeasors, the court 
in the instant case might have distinguished this case from the usual one on two 
grounds: (1) The two companies where not themselves wrongdoers, but insurers, and 
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directly liable to the injured party only by statute. Throckmorton’s Ann. Code Ohio 
1929, § 9510-4. The court might have modified and applied one of the exceptions to 
the rule, namely, that a person vicariously liable for the tort of another can indemnify 
himself from the wrongdoer. Since the defendant insurance company was not a tort- 
feasor, the court might have allowed the plaintiff not the severe remedy of indemnity, 
but contribution from the defendant. (2) The right of contribution is not based upon 
contract, but upon the equitable maxim “equality is equity.” Deering v. Winchelsea, 
2 Bos. & P. 270, 1 Cox 318 (1787); Stearnes, Suretyship 473 (2d ed. 1915). It is avail- 
able in many widely different situations when one party has “relieved them of a com- 
mon burden and hence they ought to reimburse him for their proportionate part of his 
loss” (2 Williston, Contracts §1278 (1920)). Ward v. Ward’s Heirs, 40 W.Va. 611, 21 
S.E. 746 (1895) (necessary repairs on common property made by one co-tenant); 
Asylum of St. Vincent De Paul v. McGuire, 239 N.Y. 375, 146 N.E. 632 (1925) (broker 
criminally but effectively pledged securities of several parties, pledge sold A’s to 
satisfy debt); Baltimore & Ohio R. Co. v. Walker, 45 Ohio St. 577, 16 N.E. 475 (1888) 
(one railroad paid for maintenance and repairs of common crossing which statute made 
joint duty of both railroads). Contribution exists among cosureties, and the plaintiff 
in the instant case contended that they and defendants were cosureties by virtue of the 
statute (Throckmorton’s Ann. Code Ohio 1929, § 9510-4) which made the joint judg- 
ment the direct liability of the insurers, thus constituting the common obligation with 
the injured party as the common principal. Because the court would not accept this 
theory, they refused any relief. But in doing this they ignored the equitable nature of 
contribution, and the fact that it is permitted in many cases where there is no con- 
tractual relationship between the parties. 

Although these ideas might have disposed of the principal case the great mass of 
cases involving contribution among joint tortfeasors would remain under the old rule. 
The remedy lies with the legislature. 


Trusts—Liability of Settlor of Trust for Her Minor Children on National Bank 
Stock Held by the Trust—[Federal].—In 1926 the settlor transferred national bank 
stock in two banks to trustees for the benefit of her minor children reserving no con- 
trol over the trust or the trustees. In 1931, one of the banks became insolvent, and the 
receiver thereof, after having collected and realized on the remaining funds of the 
trust which were insufficient to cover the assessment, sued to recover the balance from 
the settlor under the shareholder’s liability clause of the National Banking Act, 38 
Stat. 273 (1913), 12 U.S.C.A. § 64 (1927). Held, no recovery. Pottorff v. Dean, 7 F. 
(2d) 893 (C.C.A. 1st 1935). 

A transfer of bank stock, to relieve the transferor of liability, need not be made to a 
financially responsible party if made in good faith, Earle v. Carson, 188 U.S. 42 (1903); 
Sykes v. Halloway, 81 Fed. 432 (C. C. Ky. 1897), but it must be made to a party capable 
of accepting and holding the stock. Aldrich v. Bingham, 131 Fed. 363 (D.C. N.D. 
1904). A transfer of shares to a minor does not release the transferor from liability to 
assessment because a minor is without legal capacity to assume this statutory obli- 
gation. Early v. Richardson, 380 U.S. 496 (1930); Foster v. Chase, 75 Fed. 797 (C. C. Vt. 
1896); 43 Harv. L. Rev. 1150 (1931). 

Under the National Banking Act, 13 Stat. 118 (1864), 12 U.S.C.A. § 66 (1027), 
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trustees are released from personal liability. Fowler v. Gowing, 165 Fed. 891 (C.C.A. 
2d 1908); McNair v. Darragh, 31 F. (2d) 906 (C.C.A. 8th 1929); Heiden v. Cremin, 66 F. 
(2d) 943 (C.C.A. 8th 1933). At common law, the plaintiff could have proceeded against 
the trustees who were liable personally to assessment. Muir v. City of Glasgow Bank, 
4 A.C. 337 (1789); 3 Bogert, Trusts and Trustees §§ 720, 721 (1935). 

The settlors are held liable when the transfer to the trust was not in good faith. 
Stuart v. Hayden, 169 U.S. 1 (1898); Sykes v. Halloway, 81 Fed. 432 (C.C. Ky. 1897); 
or when the trustee acts as an agent, English v. Gamble, 26 F. (2d) 28 (1928); or when 
he retains power of modification, Corliss v. Bowers, 281 U.S. 376 (1929); or when the 
transfer is within the statutory time limit of 60 days. 38 Stat. 273 (1913), 12 U.S.C.A. 
§ 64 (1927); or when the cestui disclaims the trust. Jervis v. Wolferstan, 18 Eq. 18 
(1874) (settlor’s estate held for assessment on stock when remaindermen of trust dis- 
claim). The same is true when the settlor places bank stock in trust and takes partici- 
pating certificates. Keyes v. American Life and Accident Ins. Trust, 1 F. Supp. 512 
(D. C. Ky. 1932); Laurent v. Anderson, 70 F. (2d) 819 (C.C.A. 6th 1934) (cases do not 
indicate positively whether party is held as settlor or as cestui). 

While the facts in the principal case do not come directly within any of these excep- 
tions, the result has enabled the settlor to do indirectly what she could not have done 
directly. The benefits of the trust have been enjoyed by her minor children and neces- 
sarily also by herself. And yet the statutory protection for creditors of closed banks 
has been avoided. 

The result raises important questions. Would the result have been the same if the 
settlor’s husband had been named the cestui? What if the settlor had named herself 
beneficiary of an irrevocable trust? With the principal case in view, it seems absurdly 
simple for a holder of bank stock to avoid liability and retain the benefits. It may mean 
that the National Banking Act is in need of amendment on this point to guard against 
abuse of this device. 
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Deutsches Internationales Privatrecht, unter besonderer Beruecksichtigung des 


dsterreichischen und schweizerischen Rechts. By Arthur Nussbaum. Tiibingen: 
F. C. B. Mohr, 1932. 


The increasingly complicated international political situation in the world cannot 
alter the phenomenon that the globe is shrinking as a result of the improved means of 
communication and transportation. The boundaries of states, even though their gov- 
ernments may not recognize each other, do not hinder the establishment of legal rela- 
tions of all varieties between their respective citizens. Commerce has become more and 
more internationalized. Economic and social interdependence of members of different 
nations and races is a striking feature of modern civilization, and the law cannot ig- 
nore it. Consequently the attention which is, and has to be, paid to the so-called con- 
flict of laws is continuously growing. The literature relating to Anglo-American doc- 
trine has very recently been enriched by Beale’s great work' and Cheshire’s excellent 
treatise;? moreover, a number of articles concerning the fundamental problems in this 
branch of law have appeared.* In other countries likewise new and valuable treatises 
dealing with this field have been written in the last few years‘ and cannot be over- 
looked by any student of conflicts of laws. 


In Germany, 1930, 1931 and 1932 particularly were years of plenty in the literature 
of conflict of laws. In this comparatively short period, five new works, regarded with 
special interest by international scholars,s’ were published, viz., the Commentaries of 


* Beale, A Treatise on the Conflict of Laws, 3 vols. New York, 1935. 
? Cheshire, Private International Law, Oxford, 1935. 


3 Cf. for instance, Cavers, A Critique of the Choice-of-Law Problem, 47 Harv. L. Rev. 173 
(1933); Beckett, The Question of Qualification (Classification) in Private International Law, 
15 British Year Book of International Law 46 (1934); Cook, Substance and Procedure in the 
Conflict of Laws, 42 Yale L. J. 333 (1932); Cook, Tort Liability and the Conflict of Laws, 35 
Col. L. Rev. 202 (1935); Lorenzen and Heilmann, The Restatement of the Conflict of Laws, 83 
U. Pa. L. Rev. 555 (1935); Yntema, The Enforcement of Foreign Judgments in Anglo-Ameri- 
can Law, 33 Mich. L. Rev. 1129 (1935); Mendelssohn-Bartholdy, Delimitation of Right and 
Remedy in Cases of Conflict of Laws, 16 British Year Book of International Law 20 (1935); 
see also Stumberg, Foreign Created Rights, 8 Tex. L. Rev. 173 (1930), and Gutteridge, Le con- 


flit des lois de compétence judiciaire dans les actions personnelles, 44 Recueil des Cours, Acad. 
de Droit Intern. 115 (1933). 


4 Particularly noteworthy are: De Bustamente, Derecho Internacional Privado (Havana 
1931), Cavaglieri, Lezioni di diritto internazionale privato (Naples 1934), Ago, Teoria del 
diritto internazionale privato (Padua 1934), Pacchioni, Diritto internazionale privato (Padua 
1935), Paredes, Teoria general del derecho civil internacional (Quito 1934) (vols. 2, 3): Cock, 
Tratado del Derecho Internacional Privado (Medellin 1935), and the posthumous publication 


of Fedozzi, Trattato di diritto internazionale, I] diritto internazionale privato, of which the re- 
viewer has seen only the proofs. 


$ Cf. for instance, Ago, I principii generali del diritto internazionale privato nella pid recente 
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Raape and the treatises of Gutzwiller, Lewald, Melchior and Nussbaum. This last 
author, now a visiting member of the law faculty of Columbia University, was formerly 
one of the outstanding professors of the University of Berlin, known for the force of 
his analysis and the lucidity of his thought as well as for his “realistic’’ method, which 
tends to eliminate all a priori speculations, and to scrutinize legal affairs as they really 
happen (the so-called Rechtstaatsachenforschung). 

Nussbaum’s book is, so far as the German literature is concerned, the only modern 
presentation of the whole field of private international law. Both substantive and ad- 
jective law are dealt with. This is an especially noteworthy fact, for, while Anglo- 
American writers always go inte the international aspects of the problems of procedur- 
al law and do so almost as a matter of course, the continental writers, particularly in 
Italy and Germany’ usually® neglect the procedural side of conflicts. Notable excep- 
tions are the Swiss writer Meili® and the recently deceased Italian scholar Fedozzi, who 
in 1905 published a celebrated book on the international law of civil procedure,’® to 
which Professor Nussbaum unfortunately has paid no attention. The procedural part 
of his work includes also the highly intricate subject of bankruptcy. As far as substan- 
tive private law is concerned, the bread scope of its treatment by the author is impres- 
sive. All the important types of transactions of private law are discussed with respect 
to the bearing that international private law has upon them. In the chapter on the law 
of contracts, for instance, not only are the general principles explained, but the differ- 
ent kinds of commercial dealings, as sales, insurance, broker contracts and bills of ex- 
change, are also carefully analyzed so far as they are affected by the rules of private 
international law. This likewise is a remarkable fact and a specific feature of the 
treatise, although the reviewer has some doubt, as to whether the arrangement of 
Nussbaum’s work is very adequate with respect to his placing of the commercial con- 
tracts. The author tries to justify this arrangement by reference to Anglo-American 
law. To be sure, in England and the United States the law merchant is now considered 
to be a part of the common law." But this has not always been so. The law merchant 


dottrina germanica, 26 Riv. di dir. int. 197 (1934), Rheinstein, Comparative Law and Conflict 
of Laws in Germany, 2 Univ. Chi. L. Rev. 232 (1935). 

6 Raape, Internationales Privatrecht, in Staudinger’s Kommentar (Munich 1931), Gutz- 
willer, Internationalprivatrecht (Berlin 1930), Lewald, Das Deutsche Internationale Privat- 
recht (Leipzig 1931), Melchior, Die Grundlagen des Deutschen Internationalen Privatrechts 
(Berlin, Leipzig 1932). 

7 The French writers usually pay attention to the procedural part of conflict problems. In 
South-America, Valle Ibarlucea published in 1902 a separate treatise on Derecho Processal In- 
ternacional (Buenos Aires). 

8 In the great work of von Bar and in Cavaglieri’s Lezioni (1929) at page 242 ff., the interna- 
tional law of civil procedure is treated. 

° Meili, Das internationale Zivilprozessrecht (Zurich 1906). 

1° Fedozzi, Il diritto processuale civile internazionale (Bologna 1905). 

™ The recent short treatise on Commercial Law by Hulvey (1930), for instance, would be 
considered merely a description of the general private law of the United States from the conti- 
nental point of view. 

1 Cf. especially Sanborn, Origins of the Early English Maritime and Commercial Law 
(1930); see also Kerr, The Origin and Development of the Law Merchant, 15 Va. L. Rev. 350 
(1929). 
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was sharply separated from the common law for many centuries and regarded as an in- 
ternational body of law." Lord Coke, in a later period, recognized it to be a “part of the 
laws of this realm” ;*4 however, he still kept it distinct from the common law. But as 
part of the law of the land it gradually became enforced by the common law courts, and 
in this way the law merchant and the customs of merchants became part of the common 
law of England. Lord Mansfield was the judge who accomplished the complete incor- 
poration of commercial law. However, this is not what happened in continental 
Europe. There commercial law is still considered to be a separate body of rules,’? and 
in Italy, for instance, it is even today not entirely settled, how far the general principles 
of private law may be applied to commercial transactions," although in other countries, 
for instance in Spain™** and Germany, a supplementary application of the general rules 
of private law is allowed. Therefore, in spite of the author’s justification of his arrange- 
ment, the reviewer believes it would have been more adequate to treat commercial in- 
ternational law as a particular branch of private international law, coherent in itself, 
especially since Germany has a separate commercial code. 

This very large field is covered by Nussbaum with continuous and careful attention 
to the decisions of the courts of Germany, Switzerland and Austria. The leading princi- 
ples, at least, of the law of other countries, too, are taken into consideration, especially 
those of France, England and the United States, with reference principally to the books 
of Dicey and Goodrich. This is a real merit of the book; for only on the basis of a com- 
parative study of foreign laws is it possible even to perceive—to say nothing of solving 
—the problems of private international law. It is, therefore, to be regretted that Nuss- 
baum has not given any attention to the very elaborate and interesting modern Italian 
doctrines in this field, especially the general theories, such as the nature of the rules of 
conflict, the formal or material incorporation of the foreign rules, renvoi and qualifica- 
tions. 

Nussbaum calls his work “international private law” and not “conflict of laws,” 
using the term which is generally employed by continental writers and by far predomi- 


13 “Tt was really Law and was really International” Carter, A History of English Courts 159 
(London 1935). 


™ Co. Litt. 182a (Hargrave & Butler’s ed. 7794). 


8 Co. Litt. 11b mentions the /ex mercatoria in his enumeration of the laws within the realm 
as a special law alongside the common law of England and other kinds of law. He did not say 
it was part of the common law of England. Holdsworth (History of English Law, v. 5, p. 145 
(1924))does not observe this difference. Also Cowell in his “Interpreter” (edition written in 
1607, published in 1637) stated that “the Law Merchant is a privilege or special law differing 
from the common law of England and proper to Merchants.” However Finch in his Law (pub- 
lished in Law French in 1613, translated in 1627), bk. 11, c. 1 already states that the customs of 
merchants throughout the realm are common law. 


6 5 Holdsworth, History of English Law 147 (1924). 

17 The criterion for the distinction differs in the various countries. Some have chosen as the 
basic concept the “commercial transaction” (objective system), some depart from the trans- 
action of merchants (subjective system), some combine both (mixed system). 


*8 There are tendencies, sponsored by Prof. Vivante, for the creation of an uniform private 
law. But the general attitude of legal writers (for instance, Pacchioni, La Lumia) favours the 
“medieval system” (Kerr, id. 356) of bipartition. 


18 Cf. 84 Revista General de Legislaci6én y Jurisprudencia 155, note of Menendez-Pidal. 
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nant in England,”® in contrast to the American usage. Incidentally, however, it may be 
mentioned that the expression “private international law” is of Anglo-American origin. 
The word “international” was created by Jeremy Bentham in 1789, i.e., in his Princi- 
ples of Morals and Legislation, and penetrated quickly into the European languages. 
“Tt has now taken root in the English language” wrote Wheaton in 1836 in his Elements 
of International Law,?° “and is familiarly used in discussions.’’ From the English liter- 
ature the word was taken over into the general terminology everywhere. The com- 
pound term international private law was coined by Story, when he published his 
famous Commentaries on the Conflict of Laws* in 1834 and it was subsequently 
adopted by the writers in that field. The first continental author to use it was Foelix in 
1838, in his article “Du conflit des lois de différentes nations ou du droit internation- 
al.”*?, He was followed by the German Schaeffner in 1841. In the next year Count 
Portalis proposed the phrase “droit civil international” in a report to the Académie des 
Sciences morales et politiques*? relating to a book written by the Italian Rocco in 
1837.74 Finally in 1843 Foelix published his celebrated treatise, ‘Le droit international 
privé,” and it is his title that legal writers in general adopted; even the Anglo-American 
writers*s now credit the invention to Foelix rather than to the real father, Story. 

As to the nature of private international law, Nussbaum takes the nationalistic, or 
rather, as the author claims, positivistic point of view, i.e., that it is a part of municipal 
law and not international law, an opinion which prevails also in Anglo-American law. 
He recognizes only a very few rules of international law which impose duties on the 
states in this matter, a doctrine that is in harmony with the Anglo-American view.*” 


"9 The name “private international law” is used by Westlake, Lord Phillimore (Commen- 
taries, vol. 4), Foote, Nelson, Cheshire, and Beckett. Dicey and the Canadian writer Johnson 
prefer ‘‘conflict of laws.” 


2° Wheaton, Elements of International Law 36 (1836) note. Manning also approved Ben- 
tham’s creation in his Commentaries in 1839. 


at Commentaries on the Conflict of Laws § 9 (1834). See Nussbaum, Deutsches Interna- 
tionales Privatrecht 15, note 9, Pillet-Niboyet, Manuel de droit international privé 30 (1924). 


7 Revue Etrangére et Francaise de Législation 81, 342, 608, 169, 962, at p. 96. This arti- 
cle,—overlooked by all authors who have dealt with the history of the name, such as Zitelman, 
Mendelssohn-Bartholdy, Nussbaum, and Weiss,—is the very first continental publication to 
use Story’s term in the Latin form ius gentium privatum. 


23 Séances et travaux de l’Académie des Sciences morales et politiques 449 (1842). Holtzen- 
dorff-Rivier, in Introduction au droit des gens 57 (Paris 1884) note 1, cites a dissertation of 
Portalis of the year 1803, but this is apparently a misprint. 


24 Rocco, called the book first Dell’ uso e autorita delle leggi del Regno delle due Sicilie, and 
only in later editions “diritto civile internazionale.” 

2s Cf. 1 Beale, Conflict of Laws 13; Cheshire, Private International Law 20; Wheaton, Ele- 
ments 112 (1855). 


% See for instance Westlake, Private International Law (Bentwich’s ed. London 1922); 
Wharton, Conflict of Laws 2, 6 (3d ed. Parmele 1905); Harrison, On Jurisprudence and the 
Conflict of Laws 104 (Oxford 1919); Beckett, What is Private International Law, 7 British Year 
Book of International Law 73; Beale id., 52; Cheshire id., 14 (semble); contra, among modern 
writers, Stowell, International Law 299 (1931). 


27 Cf. Beckett id. at 94. This opinion is shared in Germany by Melchior and in Italy by 
Ago. 
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The rules of conflict, for Nussbaum, are rules of private law; and he opposes the theory 
of Zitelman, which was very recently adopted by the Italian writer Ago, that the rules 
of conflict have constitutional character. However Nussbaum attributes to the rules 
of conflict a specific nature by considering them as “rules of collision” (Kollisions- 
norm)** and not as “material” rules (Sachnorm) as are the common rules of private 
law. In other words, he distinguishes between ordinary rules which determine rights 
and duties, the “material” rules (Sachnormen) in continental terminology, and rules 
of private international law which supposedly do not have this character and de- 
termine only what rule of law is to be applied (law application rules, Rechisanwen- 
dungsnormen). I venture to think that this distinction, although the predominant 
one, is a fallacy. The rule of municipal law providing for the application of a for- 
eign rule, is in itself a “material’’ rule, although of an incomplete, or rather abbrevi- 
ated, character.*®? What is the part that the foreign rule plays? Is it effective as such 
before the municipal court? This question would have to be answered in the affirma- 
tive, if Cheshire’s opinion were right, that private international law “fixes the area of 
the law’s authority.”’3* Nussbaum has not treated this problem; but it is a fundamental 
one. In other words, it is the question as to whether the reference to foreign law by the 
domestic rule of conflicts incorporates, and “naturalizes” the foreign rule of law, or 
whether it gives effect to the foreign rule as such. In Italy, this problem, which has been 
discussed first by Zitelman and H. Triepel,>* has been very thoroughly investigated and 
the question as to whether the reference to foreign law has the effect of a real incorpora- 
tion (rinvio ricettizio) or not (rinvio non ricettizio) is considered to be of the highest im- 
portance.# In American doctrine, the theory of real incorporation seems to prevail. 
Justice Holmes has said: “When a case is said to be governed by foreign law that is only 
a short way for saying, that for this purpose, the sovereign power takes up a rule from 
without and makes it part of its own rules.”’33 Similarly Wharton says: “For when a 
foreign law binds in a particular case, then it becomes part of our common law,’’4 and 


28 Deutsches Internationales Privatrecht 3. 


29 A similar view has been taken very recently by Rundstein, La théorie normative et la 
structure du droit international, 9 Revue Internationai de la Théorie du Droit 255, 257, 258, 
267 (1935), where he points out that the rules of conflict have a “material content” and “carac- 
tére substantiel”’; also Rheinstein, 1. c. p. 263 seems to share this view. 

3° Cheshire id. at 7. 


3 H. Triepel, Vélkerrecht und Landesrecht (1899). He was the first author to investigate 
the problem of the “rules of reference” effecting and not effecting an incorporation of rules of 
a foreign law from a general point of view. 


# To be mentioned are Anzilotti, Corso di diritto internazionale 57 (Rome 1925); Balladore 
Pallieri, Il concetto di rinvio formale e il problema del diritto internazionale privato, Riv. di 
diritto civile 473 (1929); Diena, La funzione delle norme del diritto internazionale privato e il 
compito dell’ autorita giudiziaria, Riv. ital. di dir. intern. privato e dir. proc. 329 (1932); Ghi- 
rardini, La communita internazionale e il suo diritto, Riv. di dir. intern. 3 (1919); and Sull’ in- 
terpretazione del diritto internazionale privato, ibid., 289; Marinoni, L’universalita dell’ ordine 
giuridico statale e la concezione del diritto internazionale privato, Riv. di dir. publ. 225 (1916); 
Marinoni, Della natura giuridica del diritto internazionale privato, Riv. di dir. intern. (1913); 
Ottolenghi, Sulla funzione e sulla efficacia del diritto internazionale privato (Turin 1913); cf. 
also the treatises of Pacchioni and Ago and the above-cited article of Rundstein. 

33 In The Western Maid, 257 U.S. 419 (1921). This same theory is adopted by Vice Chancel- 
lor Turner in Caldwell v. Vanvlissingen, 9 Hare 425 (1851). 

34 Wharton, Conflict of Laws 6; similarly Stowell, International Law. 
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recently Cook has insistently advocated this conception.*s The foreign rule as such has 
no other effect than to determine the content of the municipal rule. Therefore, in itself 
it has not the significance of a Jegal rule for the courts of the /ex fori. This is sometimes 
expressed in the form that the foreign rule is only a fact in the transaction. This point 
of view may be material to the question whether higher courts are bound by the ascer- 
tainment of the lower courts relating to foreign law. The judicial practice differs in the 
several countries. The question is also important for the interpretation of foreign 
statutes.3? The problem of the significance and bearing of foreign acts and rules is one 
of the most fundamental and crucial ones in private international law, and to my mind 
it is necessary to work out some leading principles here: some jurisprudence is neces- 
sary in this field even for a strict “realist” or positivist.5* 

A clear conception of the significance and function of the rules of international pri- 
vate law is above all necessary, in my opinion, if we wish to reduce the three famous 
and fundamental problems of private international law to their real meaning and scope 
and to solve them: the problem of public policy (ordre public), the problem of renvoi 
(remission) and the problem of qualification. Nussbaum deals with these crucial points 
in the first book of his work, in which he discusses, further, the problem of interpreta- 
tion of the rules of conflict, evasion of law (called often39 fraud upon the law or fraud 
a la loi) which is important especially with respect to divorce law, the questions of 
reciprocity, of protection of vested rights, of localization of rights, of formalities of 
legal transactions and of judicial notice and proof of foreign law. 

In the chapter concerning the renvoi Nussbaum avoids giving a detailed theoretical 
analysis of the problem. He contents himself with pointing out the attitude of the 
courts by means of copious reference to judicial practice. He seems, in contrast to the 
German Reichsgericht, not to be in favor of the general acceptance of the renvoi doc- 


trine and to uphold its application only in the cases under § 27 of the Introductory 
Statute to the German Civil Code and “in consimili casu.” Nussbaum follows thus the 
modern trend of thought in private international law in his attitude toward the renvoi 
doctrine. Although this doctrine has recently found an ardent defender in the Belgian 
professor Philonenko,* the continental writers generally* are not very fond of this 


35 Cook, The Logical and Legal Bases of the Conflict of Laws, 33 Yale L. J. 457 (1924) and 
Tort Liability and the Conflict of Laws, 35 Col. L. Rev. 202 (1935); see also Stumberg, Foreign 
Created Rights, 8 Tex. L. Rev. 173 (1930), note 2. 


36 So for instance 1 Beale, Conflict of Laws 53; in Italy this opinion has been developed by 
Cammerata, in II significato e la funzione del facto nell’ esperienza giuridica (1929). 

37 Cf. Albright, 13 N. C. L. Rev. 497 (1935) and Carbonnier, Loi étrangére et jurisprudence 
étrangére, 62 Journ. du Dr. Intern. 473 (1935). 


38 Cf. Harrison, On Jurisprudence and the Conflict of Laws 147, “Theory cannot precede 
law, but without theory, law would ever remain a chaos, having neither fixity nor authority.” 


39 Cf. Lorenzen, The French Rules of the Conflict of Laws, 36 Yale L. J. 731, 737 (1927). 


4« Cf. 2 Beale, Conflict of Laws, 678 and 681, and 1 Vernier, American Family Laws 209 
(1931). 23 Col. L. R. 82 (1923): Syllabus in Ross v. Bryant, go Okla. 300, 217 Pac. 364 
(1923). The question of evasion is of importance in taxation law also, cf. 92 A. L. R. 1073 (1934). 
A general theory, however, does seem not to have been developed in American law in contrast 
to the civil law. 


4 Philonenko, La Théorie du renvoi en droit comparé (Paris 1935). 
# Cf. Pacchioni, Diritto Internazionale Privato 147; Cavaglieri, Lezioni di Diritto Inter- 
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“irrepressible shuttlecock” as an American writer has called it.4* The courts on the 
continent also begin more and more to abandon the theory of renvoi, even in France, 
where the famous affaire Forgo gave rise to this much discussed question.‘4 Thus the 
Cour de Paris has lately declined to follow the renvoi doctrine in the case of the époux 
Stewart and Niorthe (March 1, 1933) influenced by the remarks of the deputy-attor- 
ney general which were supported by a long list of modern judicial authorities. The 
Court de Cassation, however, is still a partisan of the renvoi.“ Nussbaum offers a con- 
vincing criticism of the English practice which accepts the renvoi although in a formu- 
lation which differs from that on the continent,‘7 whereas in the United States the doc- 
trine of renvoi is generally repudiated. I believe Nussbaum’s refusal to share the gen- 
eral acceptance of the renvoi is quite sound. But he should perhaps have pointed out 
the basic fallacy of the contrary opinion, from the very nature of the rules of conflict. 
The chief argument of the defenders of the renvoi is that by failure to give attention to 
the renvoi contained in foreign law, this law would be applied by the judge of the Jex 
fori, where it has declared itself as not controlling the legal relations.** But the foreign 
law is not applied ex proprio vigore but as part of the /ex fori. Thus the problem of 
renvoi is nothing else but a problem of interpretation of the rules of conflict. The ambit 
of the foreign law as such, as binding by its own force, is immaterial and the reference 
to it is only a remainder of the antiquated and naturalistic conception of auto-limita- 
tion of a legal system by its rules of conflict. Reduced to a problem of interpretation of 
the internal rules the leading point of view is practical expediency and some consist- 
ency. 

As to the problem of qualifications or classifications, also, a greater stress on its 
fundamental aspects would have been desirable. This question has in recent years 
drawn the attention of Anglo-American writers also, after Lorenzen presented it in an 
admirable article published in 1920.49 Dicey, Beckett, Falconbridge, Cheshire and 


nazionale Privato 66. (He states that the Italian practice generally declines to recognize the 
renvoi, whereas Philonenko alleges the contrary.) Pillet-Niboyet, Manuel de Droit Interna- 
tional Privé 386; Bartin, Principes de Droit International Privé 200 (Paris 1930); 1 Arminjon, 
Précis de Droit International Privé 127 (1925); both the latter however want to make certain 
exceptions. 

43 Radin, 21 Calif. L. Rev. 300 (1932); Buzzati, an Italian writer, similarly called the renvoi 
“lawn tennis” of private international law. 


44 Cf. Cheshire, Private International Law, 51 L. Q. R. 76 (1935) and in his treatise, Private 
International Law 133. 


45 62 Journ. du Dr. Intern. 68 (1935) with note of Perroud. 

In Guez v. Ben Attar, 62 Journ. du Dr. Intern. 88 (1935). 

47 Cf. Cheshire, Private International Law 133, and his critique, similar to Nussbaum’s, id. 
at 141. With respect to the recent renvoi doctrine in Anglo-American law see further Falcon- 
bridge, Contract and Conveyance in the Conflict of Laws, 81 U. Pa. L. Rev. 661, 681 (1933), 
Conflict of Laws as to Nullity and Divorce, 4 D. L. R. 44 (1932), Renvoi and Succession to 
Movables, 1 D. L. R. 1, 11 (1932) and Beale, Conflict of Laws 55. The most complete survey 
of the Anglo-American doctrine is written by Grassetti, La dottrina del rinvio in diritto inter- 
nazionale privato e la “common law” anglo-americana, 26 Riv. di dir. int. 3, 233, 350 (1934). 

+8 Cf. the remarks of the deputy attorney general in the case of Stewart and Niorthe, 62 
Journ. du Dr. Intern. 68 (1935). 

49 Lorenzen, The Theory of Qualifications and the Conflict of Laws, 20 Col. L. Rev. 247 
(1920); see also his Cases on the Conflict of Laws 60 (1932), note. 
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Beales* have dealt with it; the English translation of an article of the Italian Professor 
Meriggi has appeared* and very recently Mendelssohn-Bartholdy* has again drawn the 
question into the discussion of the English speaking world. 

The problem is based on the fact that legal institutions and legal concepts have dif- 
ferent character in the various legal system. If, accordingly, one legal system refers to 
another with respect to the effect of a legal transaction, institution or situation, which 
system shall determine the characteristic features of the transaction, institution or 
situation, the /ex fori or the foreign law referred to? While in a primary stage of the 
elaboration of the qualification doctrine such problems were found only in the field of 
private law, it is now observed that the question has a much more fundamental char- 
acter.s3 

The qualification problem may arise either from a rule contained in the body of in- 
ternal (municipal) law or from a provision in an international treaty;54 it may arise 
either (1) within the realm of substantive private law, and there either from an ordi- 
nary rule or a rule of conflict,55 or (2) within the realm of procedure or in the zone be- 
tween procedural and substantive law;* moreover, the general question as to whether a 
certain legal relation belongs to one or to the other of the two great principal branches 
of law (i.e., public or private law) is a qualification problem of cardinal importance. 
This latter point is generally neglected.s’7 It may be, however, decisive: a legal relation 
which has public character is not actionable before many continental courts. A British 
consul in Italy maintained a cemetery for British subjects. He dismissed the adminis- 
trator of this cemetery. The employee brought a suit against him. In Italy a foreign 
state is subjected to Italian jurisdiction only in private transactions. Which law quali- 


5° Dicey, Conflict of Laws 46 (5th ed. 1932); Beckett, The Question of Qualification (Classi- 
fication) in Private International Law, 15 British Year Book of International Law 46 (1934); 
Falconbridge, Conflict of Laws as to Nullity and Divorce, 4 D. L. R. 1, 9 (1932); Cheshire, 
Private International Law 9; 1 Beale, Conflict of Laws 55. Cf. further the remarks of the re- 
viewer in 23 Calif. L. Rev. 547 (1935). 


s* Meriggi, Conflicts of Law—A Theoretical Approach, 14 B. U. L. Rev. 319 (1934). The 
original was printed in Riv. ital. di diritto internazionale privato e processuale 189 (1932). 

5? Mendelssohn-Bartholdy, Delimitation of Right and Remedy in the Cases of Conflict of 
Laws, 16 British Year Book of International Law 20 (1935); cf. also his remarks in 51 L. Q. R. 
535 (1935). 

53 The fundamental character has been pointed out first by Fedozzi in his lectures, De 
Pefficacité extra-territoriale des lois et des actes de droit public, Recueil des Cours, Acad. de 
Droit Intern. v. 1, 146 (1929). 

54See Nussbaum, Deutsches Internationales Privatrecht 51; Niboyet, Le probléme des 
qualifications sur le terrain des traités diplomatiques, 2 Rev. Crit. de Droit Intern. 1 (1935); 
and Philonenko, 61 Journ. du Dr. Intern. 408 (1934). 

ss These cases were the ones first discussed by Bartin, Kahn and others. 


S$ This problem has nowadays drawn the attention of legal writers. Cf. McClintock, Dis- 
tinguishing Substance and Procedure in the Conflict of Laws, 78 U. Pa. L. Rev. 933 (1930); 
Cook, Substance and Procedure in the Conflict of Laws, 42 Yale L. J. 333 (1933); Ailes, Limita- 
tion of Actions and the Conflict of Laws, 31 Mich. L. R. 474 (1933); Yntema, The Enforcement 
of Foreign Judgments in Anglo-American Law, 33 Mich. L. Rev. 1129, 1140 (1935); Mendel- 
ssohn-Bartholdy, Delimitation of Right and Remedy in Cases of Conflict of Laws, 16 British 
Year Book of International Law 20 (1935); Beale, Conflict of Laws 1599, 1600, 160r. 

8? Not by Mendelssohn-Bartholdy and Fedozzi. 
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fies the legal character of the relation? The courts* held that the /ex fori is the lex quali- 
ficationis, and that the legal relation according to Italian law must be considered public 
in character, and the claim therefore was not actionable. This is right: the question of 
actionability of a legal relation has to be determined according to the /ex fori, and if the 
actionability is dependent on the distinction between public and private law the /ex 
fori controls this classification. 

The question also as to whether an issue involves right or remedy, substance or pro- 
cedure, must in general be qualified in this way. This is the universal opinion’? and 
Nussbaum agrees with it. 

But what is the situation within the realm of procedural law? It is usually said that 
in matters of procedural law the /ex fori determines the classification. That is generally 
true. But the problem becomes complicated and doubtful when we come to the most 
important matter, to the effect and enforcement of foreign judgments. Here is perhaps 
one of the weaker points of Nussbaum’s work. 

A judgment has, generally speaking, two different effects, that of being the basis of 
an execution and that of having binding force upon the parties with respect to the issue 
decided upon. This is generally recognized.“ Therefore two different problems arise, 
that of the recognition and that of the enforcement of foreign judgments. They are of 
different nature, but often practically connected. That can easily be seen by the fact 
that on the one hand many states recognize only such judgments as res judicata which 
can be enforced, and that on the other hand many make the enforcement dependent 
upon recognition. To the first group Italy, France and Belgium belong, where a for- 
eign judgment has no effect at all, unless it is subjected to a certain procedure (deliba- 
sione, exequatur) ; to the second belong Germany, Greece and Roumania where the 


5 Little v. Riccio, Corte d’Appello, Naples, 26 Riv. di dir. intern. 110 (1934). The same 


view has been taken also with respect to the public character of the legal relation between em- 
ployees and the commercial representatives of the U.S.S.R. Cassaz. d. Regno, Jan. 18, 1933. 
Rappr. del U. S. S. R. v. Karmann, 25 Riv. di dir. int. 240 (1933), Court of Geneva Feb. 17, 
1930, Alexeff c. Delegazione della Rappr. comm. dell’ Unione Sov., 23 Riv. di dir. int. 558 
(1931); of. note of Scerni ibid., of Sereni, 24 Riv. di dir. int. 436 (1932); Cavaglieri, Ann. di dir. 
comparato vol. II-III, 768 (1929). The question is important also with respect to the right of 
foreign states to claim the fortune of citizens deceased abroad without heirs. Cf. Nussbaum, 
Deutsches Internationales Privatrecht 357. 

59 Cf. the writings cited in notes 56 and 57, supra. As to exceptions, see my remarks, 23 
Calif. L. Rev. 547 (1935). 

6 For instance, a bill of exchange is executable in the country of payment, if bills of ex- 
change are executable there without judgment, regardless of whether the possibility exists in 
the country, where it is emitted; cf. Cass. del Regno June 17, 1929, in Martinengo v. Banco 
Italo-Franco, 6 Annuario di dir. comp. 476, with note of Bosco; of the same opinion are Bal- 
doni, 23 Riv. di dir. int. 548 (1931); Bosco, 21 id., 279; Perassi, 22 id., 115. But even if the law 
of the country where it was emitted would govern the executability, the qualification, whether 
the bill is “executable” under those provisions, would have to be made according to the lex fori. 
Cf. Cass. di Roma Feb. 11, 1929 11, Giurisprudenza Italiana 265 (1929). 

* Cf. for instance Yntema, Enforcement of Foreign Judgments, 33 Mich. L. Rev. 1129, 
1132 (1935). 

® As to Italy, cf. Bosco, La sentenza straniera come titolo di un’azione di condanna e come 
documento probatorio prodotto in giudizio, 22 Riv. di dir. int. 245 (1930); Siotto-Pintor, Ques- 
tioni relative alla cosa giudicata, 26 Rivista di dir. int. 57 (1934); Sereni, id., at 420; Perassi, 
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foreign judgment is recognized “de plano” provided that certain requirements are ful- 
filled and where the execution is allowed only of a recognized judgment.®s In England, 
where the enforcement of foreign judgments is introduced by the Foreign Judgment 
(Reciprocal Enforcement) Act the recognition is independent of the registration for 
purposes of execution.** The Bustamente Code likewise treats recognition and execu- 
tion of foreign judgments separately (Book IV, title VI and title X). 

But this diversity of conditions for the recognition and execution of foreign judg- 
ments in the different states has no bearing on the law of recognition and enforcement 
in a particular state, except under the rule of reciprocity. However, the problem of 
qualification arises in order to determine whether a foreign act is a judgment and 
whether it has the force of res judicata. 

The character of an act as a judgment has to be qualified according to the law of the 
recognizing and enforcing court. This opinion, which follows from the rule that quali- 
fications of a procedural kind are made by the /ex fori, is shared by Nussbaum, by the 
German practice, and by Italian authorities.* In Roumania the opposite view seems to 
be held. 

Great difficulties, however, arise with respect to the question when and how far for- 
eign judgments have the force of res judicata. Which law qualifies? The difference in 
the various countries is great. In England and in the United States, except in some 
jurisdictions, a judgment has the force of res judicata unless it is reversed, whether or 
not an appeal is pending.*7 In Germany a judgment is res judicata only if it is no longer 
attackable by any ordinary procedural remedy, i.e., appeal by the parties to the suit, 
including also appeals to the Supreme Court. In Italy, however, the appeal to the 
Supreme Court is considered to be an “extraordinary” remedy; the force of res judicata 


24 id., 277 (1934), note 2, and decision of appellate court, 22 Riv. di dir. int. 243 (Milan 1929), 


and app. court ibid. 246 (Geneva 1929) note 1; as to France, cf. Lorenzen, 36 Yale L. J. 755 
(1926); as to Belgium, cf. Cour de Bruxelles, 18 Nov. 1931 (1932), 59 Journ. du Dr. Intern. 110: 
“The procedure of exequatur constitutes the recognition as res judicata of a foreign judgment.” 
In Belgium and France, however, foreign judgments relating to the “statut civil” are conclu- 
sive without exequatur. Trib. Anvers, 19 June 1931, 59 Journ. du Dr. Intern. 1104 (1932); Cour 
de Paris, March 24 1930, 59 Journ. du Dr. Intern. 668 (1932). 

63 Germany: § 328 Code of Civil Procedure; Greece: Court of Athens 1932 (1933) 60 
Journ. du Dr. Intern. 1024 and note; Roumania: Cf. Report of Possa, 60 Journ. de Dr. Intern. 
479 (1933). 

6 Foreign Judgments (Reciprocal Enforcement) Act, 23 Geo. V, c. 13 (1933); of. with re- 
spect to this act Dobson, The Foreign Judgments (Reciprocal Enforcement) Act, 75 L. J. 413 
(1933); Reciprocal Execution of Foreign Judgments, 175 L. T. 29, 33 (1933). Yntema, 33 
Mich. L. Rev. 1129, 1159. According to Dobson, this statute extends somewhat the recogni- 
tion of foreign judgments, 75 L. J. 413, 415 (1933). 

*s Cf. Nussbaum, at 430, and Sereni, Sull’efficacia in Italia di un proveddimento Austriaco 
di fallimento, 26 Riv. di dir. int. 412 (1934). 

% Cf. Possa, loc. cit. 


6 Cf. for the United States, Emery v. U.S., 27 F. (2d) 992, 994 (1928); Du Pont de Nemours 
Co. v. Richmond Guano Co., 297 Fed. 580, 583 (1924). See also R. v. Moschzisker, Res Judi- 
cata, 38 Yale L. J. 299 (1929); 2 Freeman, Judgments 1525 (1925); comment in 32 Col. L. 
Rev. 1245 (1932). In California the law is different: Woodbury v. Bowman, 13 Calif. 634; 
People v. Beevers, 99 Calif. 286, 33 Pac. 844 (1893); Fry v. Baltimore Hotel Co., 80 Calif. App. 
415, 252 Pac. 752 (1926); 15 Cal. Juris. 260 (1924). With respect to England see Bower, The 
Doctrine of Res Judicata 34, 100 (1924). 
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is, therefore, not excluded by a pending ricorso in cassazione.* Further, the extent of the 
binding force (with respect to the operative facts and the reasoning contained in the 
judgment) is not the same in the different states. In this matter, now, there is an ex- 
ception to the rule that procedural matters are controlled by the /ex fori only. The 
German Code of Civil Procedure actually refers to foreign law with respect to the ques- 
tion as to whether a foreign judgment has the force of res judicata.” The Italian Code 
contains in Art. 941 a similar provision. But which concept of res judicata is meant by 
the German Code, the German or the foreign one? Nussbaum seems to be not quite 
consistent as to this point. He states, relying on some German decisions, that the time 
and the extent of the force of res judicata is determined by the foreign law;” but on the 
other hand he explains that a foreign judgment has the force of res judicata if it can no 
longer be attacked by any ordinary procedural remedy.7? Consequently Nussbaum ap- 
plies the German definition of res judicata. From this latter point of view an English 
judgment, although considered as res judicata according to the common law conception, 
could not be recognized in Germany as long as an appeal is still possible. It would be 
doubtful with respect to Italian judgments. The ricorso in cassazione is not an ordinary 
remedy according to the Italian classification. But would the foreign law (in our case 
the Italian) have to determine what an ordinary remedy is? I believe that, where such 
a problem of qualification arises, the /ex fori is in reality the controlling law. Foreign 
judgments are conclusive and enforceable only, if according to the law of the place where 
they are recovered they possess a force and character which corresponds to the concept 
of res judicata in the lex fori. The foreign law establishes the effect of the judgment, but 
the lex fori qualifies it as res judicata. It is wrong, therefore, to give the foreign judg- 
ment a binding force to an extent different from that which a judgment under the /ex 
fori possesses. If the /ex fori contains a provision that the foreign judgment must be 
“irrevocable and executory’’?3 the qualification problem is to a large extent eliminated. 
In English law a foreign judgment must be final and conclusive. But an appeal does 
not necessarily deprive a foreign judgment of its force as res judicata.* The English 
law consequently uses the concept final and conclusive in its own qualification. To be 
sure, in Nouvion v. Freeman,’s the court held that the judgment must amount to res 
judicata in the country where it was delivered. In Macfarlane v. Macartney the court 
ae Proc. Civ. art. 465. Cf. 2 Mortara, Manuale della procedura civile 10, 12 (Turin 
1921). 

69 Cf. Freeman, Judgments 1414; and Report of Foreign Judgments (Reciprocal Enforce- 
ment) Committee, Cmd. 4213, p. 7 n.* (London 1932). 


7 Zivilprozessordnung §723 II (only with respect to enforcement, but applied to the recog- 
nition by analogy). 


™ At 427, note 4. This rule seems to be followed in Quickstadt v. McNeill, 4 D. L. R. 427 
(British Columbia 1932). 


” At 431. 


73 This is the case in Italy: Code Civ. Proc. art. 941, and in Greece: cf. 61 Journ. du Dr. 
Intern. 1056. The court of San Marino did not permit execution of an Italian judgment, al- 
though it was executory, because it was not irrevocable, pending an appeal to the Supreme 
Court. (Sulla v. Brambilla, 25 Riv. di dir. int. at 104 (1933)). 

7 Cf. Cheshire, Private International Law 506, 508; 175 L. T. 54 (1933); Dobson, 76 L. J. 
414 (1933); Scott v. Pilkinton, 2 B. & S. 11, 121 E. R. 978 (1862); In re Henderson. Nouvion v. 
Freeman, 37 Ch. D. 244, 255 (1887), and affirmed in 15 App. Cas. 1, 10 (1889). See also For- 
eign Judgments Act Part I, 1, subd. 3 (1933). 


7% 37 Ch. D. 244, 255 (1887) judgment of Lindley, J. 
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followed this rule and quoted Dicey, viz.: “the test of finality is the treatment of the 
judgment by the foreign tribunal as res judicata.””* It seems to me nevertheless not 
correct to infer from this statement that the English Courts apply the qualification of 
the place where the judgment is obtained. In the Nouvion case the court went on to 
say that an appeal does not exclude the recognition of a foreign judgment;’’ that is to 
say it applied the English qualification. The finality of which the English courts speak 
corresponds to the German Endurteil which does not have the force of res judicata in 
the German meaning as long as an appeal is possible. I believe that the court must 
give attention to the effect which the foreign law attributes to a judgment and appeal, 
and must then under consideration of this effect compare it with its own concept of 
conclusiveness and finality. The final reason is here again that the rule of conflict at- 
tributes to the foreign judgment, by compliance with certain prerequisites, the value of 
a domestic judicial act. 

The German law gives effect even to a suit pending before a foreign court, recogniz- 
ing it as a bar to a domestic action. Nussbaum treats the question briefly and not in its 
logical place in a systematic treatment. It belongs before the recognition of foreign 
judgments, not after it.7* On this point Germany is more liberal than most of the other 
countries,7®* except perhaps Switzerland’? where a conflict exists. The common law dis- 
regards the foreign suit,** at least speaking practically, and Italy and France* do so 
entirely. 

But these considerations which relate rather to questions of method, do not change 
the fact that Nussbaum’s work is an admirable accomplishment. Completeness of 
material and clearness of thought make his Deutsches Internationales Privatrecht of de- 
cisive importance for practitioner and student in this field. I believe I could find no 
more adequate judgment on Nussbaum’s book than that which was once expressed by 
Dupin with regard to the first and classical continental treatise in the field of private 
international law:* “The work is a fine law book: the various parts are arranged with 
order: the doctrine is supported by the least contestable authorities and the quotations 
recommend themselves more by their selection than by their number. I mention this 


% 124 L. T. R. 658, 1 Ch. 522 (1921). 


™ 37 Ch. D. 244, 255 (1887); and the distinction drawn by Lord Herschell between the 
Nouvion case and the case of an appeal pending (15 App. Cas. 1, 10) confirms the application 
of the English qualification. 

7 Cf. 3 Arminjon, Précis de Droit International Privé 253. 


7% The Bustamente Code, adopted by the majority of the South American States, accepts 
the German rule (art. 394). 


77 Comp. the two decisions in 56 Journ. du Dr. Intern. 796, 797 (1929). 


8° Cf. Cheshire, Private International Law 553; Gutteridge, 44 Recueil des Cours, Acad. de 
Dr. Intern. 115, 133 (1933); Dicey, Conflict of Laws, 5th ed. 355, 364;2 Beale, Conflict of Laws 
1429; Wharton, Conflict of Laws 1580, 1581, Thompson v. Shanley, 93 Mont. 235, 17 P. (2d) 
1085 (1932). 


5 See with respect to Italy, Cassaz. del Regno Dec. 12, 1931, Anitua v. Treves, 24 Riv. di dir. 
int. 428; Cassaz. del R. July 13, 1928; Mustica v. Kehauski, 4-5 Ann. di dir. comp. 674 (1930). 
Sereni, 26 Riv. di dir. int. 420 (1934) and n. 2; also the draft of the new civil code contains a 
provision excluding the exceptio litis aliunde pendentis. Cf. Diena 7 Ann. di dir. comp. 34; 
Arminjon, 8 Ann. di dir. comp. 28 (1933). With respect to France see “litispendance” in De 
Lapradelle Niboyet, Rép. d. Dr. Intern. vol. IX. The German rule is criticised by Arminjon, 
Droit International Privé, vol. 3, 258. 


% Cf. Dupin ainé, Report to the Académie des Sciences morales et politiques about Foelix’s 
Traité du Droit International Privé, Séances et travaux of this Academy, v. 3, 182, 187 (1843). 
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purposely at a time when some of our scholars load the bottom of their pages with 
names and titles of a great number of foreign authors and works, which they have never 
read and which their reader would in vain try to procure.” 
STEFAN E. RIESENFELD* 
* Research Associate, University of California School of Jurisprudence. 


A Study of the Business of the Federal Courts. Philadelphia: American Law Insti- 
tute, Publishers, 1934. Part I, pp. 153, xxxix; Part II, pp. 217, xxvii. $5.00. 

In 1929 the National Commission on Law Observance and Enforcement appointed 
an advisory committee to investigate “the administration of law in the Federal courts, 
through a scientific analysis of case records, both civil and criminal, the general purpose 
of the study being to test the efficiency of the administration of justice in these courts.’”* 
After June 30, 1931, the American Law Institute, in co-operation with the Yale School 
of Law, assumed responsibility for the direction of the study. 

In the progress report, published in 1931 and based on work begun in October, 1930, 

the advisory committee stated that the data being sought were in general of three 
kinds: (1) the statutes, laws and parties involved in each case coming before Federal 
courts; (2) the several procedural devices employed in the courts to expedite the trial 
of cases or otherwise dispose of them; and (3) the various dispositions made of the 
cases. 
Since it was impracticable, because of financial limitations, to attempt a study of all 
Federal courts, only thirteen districts, out of eighty-four in the United States, repre- 
senting urban, semi-urban and rural conditions, were selected. The study includes an 
analysis of 35,671 criminal cases in addition to 37,065 dealing with prohibition enforce- 
ment under the Eighteenth Amendment, and 9,852 civil cases. Of the civil cases ro per 
cent entered the federal courts by the removal process and of these 92.6 per cent were 
diversity cases. The criminal cases, in general, cover a period for the fiscal years ending 
June 30, 1928, 1929, and 1930; while the civil cases cover a period for the fiscal year 
ending June 30, 1930. Eleven law schools, in addition to the Yale School of Law, as- 
sisted in the project. This plan made possible local supervision by a law school repre- 
sentative in each district studied. 

The data secured under the first group, as pointed out in the progress report in the 
chapter on the aims and purposes of the study, were gathered to furnish statistics 
showing the distribution of the load of Federal court business by types of cases. This 
information, it was hoped, would throw light on the controversial issue as to whether 
the civil dockets of Federal courts were congested because of cases based on diversity 
of citizenship jurisdiction.’ 

The second type of data was intended to aid in formulating a more simplified and 
uniform system of practice and to aid, when combined with the data of the first group, 
in understanding whether the problem of congestion in the Federal courts, if it exists, 
is due to faulty judicial administration rather than to the number of cases of a particu- 


* Progress Report on the Study of Federal Courts, Report no. 7, National Commission on 
Law Observance and Enforcement iii (1931). 

2 For references to the periodical literature on this controversy see: Limiting Jurisdiction of 
Federal Courts—Comment by Members of the University of Chicago Law Faculty, 31 Mich. L. 
Rev. 59 (1932); Yntema, Jurisdiction of the Federal Courts in Diverse Citizenship Cases, 19 
A.B.A.J. 265 (1933). 
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lar class. The third type of data, according to the progress report of 1931, was being 
gathered in order to show the extent, if any, to which the uncontested case, both civil 
and criminal, is giving rise to summary judicial administration in Federal courts. 

What answer does the final report give to the question set forth in the progress report 
as to the distribution of the load of Federal court business by types of cases and time 
consumption? The report states that liquor cases were the principal business of the 
Federal courts from 1920 to 1930. In support of this it appears that criminal cases oc- 
cupied an average of 43.8 per cent of the total time of the federal courts and that of 
criminal cases, liquor cases constituted 80.1 per cent. Moreover, of the 9,852 civil cases 
examined 4,342 or 44.1 per cent were of a quasi-criminal nature and of these 4,342 
quasi-criminal cases, involving the enforcement of criminal laws by injunction or seizure 
and destruction of equipment, 3,845 or 88.6 per cent involved liquor law enforcement. 

As concerns the often assailed diversity of citizenship jurisdiction, the report states 
that about 60 per cent of the civil litigation in the federal courts consists of government 
cases, about 20 per cent deals with federal questions and about 20 per cent is based on 
diversity of citizenship. Fifty-six and two-tenths per cent of the total court time was 
spent on civil cases; of this 32.3 per cent was devoted to government civil cases, 11.3 
per cent to cases involving federal questions and 10.3 per cent to diversity of citizenship 
cases. The remainder of the time devoted to civil cases was spent on naturalization and 
other cases, not included in the report. 

The advisory committee does not set forth any general observation on the highly 
controversial issue of the burden of diversity of citizenship cases. But in the foreword 
to the study, written by Mr. George W. Wickersham who was chairman of the National 
Commission on Law Observance and Enforcement, it is said that the assertion that 
diversity cases constitute a large portion of the business of the Federal district courts is 
not supported by the facts. Mr. Wickersham states that with the repeal of the Eight- 
eenth Amendment the Federal courts should not experience further difficulty, at least 
for the time being, in promptly dispatching their business with the present judicial 
force. But it seems that the increasing scope of Federal jurisdiction due to the social 
and economic problems of the day, and the enforcement of the existing liquor laws, 
may make this observation a questionable one. 

In this connection reference should be made to certain observations on the problem 
of diversity of citizenship jurisdiction by Dean Charles E. Clark, the chairman of the 
committee in charge of the study. Dean Clark states that diversity cases furnish more 
litigated hearings and jury verdicts than other cases; that these cases in general are 
tort and contract claims and thus are not important from the federal standpoint; and 
that of the diversity cases removed from the state to the federal courts nearly 90 per 
cent were removed on the motion of foreign corporations. Dean Clark approves there- 
fore, as a reasonable compromise, the denial to foreign corporations of the right to re- 
move on the basis of diversity.3 

What is the answer of the report to the possible need of a simplified system of Fed- 
eral practice and to the extent of summary judicial administration in Federal courts? 
The general conclusion on criminal law enforcement in the federal courts is that “there 
is no particular necessity for any procedural reform” and that the use of “the guilty 
plea technique” is responsible for the prompt and efficient disposition of criminal cases. 
The use of open compromise of criminal cases is recommended as desirable. 


3 Clark, The Diversity of Citizenship Jurisdiction of the Federal Courts, 19 A.B.A.J. 499, 
503 (1933). 
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In Federal civil law administration, especially in diversity of citizenship cases, it is 
suggested that the devices employed in the state courts for efficiently disposing of civil 
litigation are quite appropriate for the federal courts. The devices pointed out are the 
summary judgment in simple contract claims, discovery before trial, and efficient meth- 
ods for securing the waiver of jury trials. It seems that the advisory committee on pro- 
cedure in Federal courts, appointed by the United States Supreme Court on June 3, 
1935, should consider this recommendation. 

In 1929, it was stated that the general purpose of the study was to investigate the 
efficiency of the administration of justice in the Federal courts. While the study does 
not set forth a categorical answer to the issue of the efficiency of Federal courts as con- 
cerns Civil cases, a general observation in the report on criminal cases challenges atten- 
tion. It reads: “The federal criminal courts present a smoothly working system un- 
burdened by the supposed tehnicalities of a criminal law, which reaches results quick- 
ly and efficiently.” At a time when the need of reform in the administration of criminal 
law is a foregone title for bar association addresses or lengthy Sunday editorials such a 
conclusion should be a bit disturbing to those who have written or spoken unqualifiedly 
on the matter. 

As a result of this general observation by the advisory committee, the reviewer, 
though not a teacher of criminal law or procedure, examined several case books on 
those subjects to ascertain to what extent the law student is being made aware, in a 
comparative manner, of Federal criminal procedure. It was his impression that the 
Federal system of administration of criminal law is not effectively presented in the 
books he examined. 

It has been said that one of the seven sins of reviewers is the failure to express an 
opinion of the book reviewed. In view of the pioneer character of this experimental 
study of mass statistics of court business, personal reactions should be governed by the 
same spirit of caution and restraint exercised by the advisory committee in drawing 
conclusions from the data gathered from the thirteen of the eighty-four Federal dis- 
trict courts. 

Whatever the merits of this study may be, insofar as it answers the problems set 
forth by the advisory committee in its initial report, problems materially affected by 
conditions arising since 1930, certainly the experience gained in such an extensive sur- 
vey of court business, as a basis for future studies both state and federal, justifies the 
arduous labors of the committee and its assistants. 

Even though this study was made before the repeal of the Eighteenth Amendment 
and before the enactment of the legislation of the present national administration, it 
possesses more than historical value. If the recommendation of the committee for a 
simple and inexpensive system of collecting judicial statistics be followed, this will per- 
mit not only a comparison of the operation of Federal courts in the future with those of 
1930, but will also furnish data that can be published before changed conditions may 
render them of slight value in considering current problems. The system suggested for 
both civil and criminal cases in Federal courts consists merely in having the Federal 
court clerk file with the Department of Justice an initial and final report on each case. 
It seems patent that such data, the gathering of which is based on the experience of this 
study, would furnish Congress a sounder basis than it now has in determining whether 
changes in the existing Federal judicial system are necessary or even desirable. 


Juxian S. WaTERMAN* 
* Dean and Professor of Law, University of Arkansas Law School. 
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The Development of International Law by the Permanent Court of International 


Justice. By H. Lauterpacht. New York: Longmans, Green Co. 1934. Pp. 120. 
$2.60. 


Dr. Lauterpacht already distinguished for his treatises on the place of analogy in 
international law, and the function of law in the international community now gives 
the results of his mature acquaintance with the work of the Permanent Court of Inter- 
national Justice. This volume which consists of five lectures given at the Graduate 
Institute of International Studies at Geneva, is not one for the casual student of inter- 
national affairs, but for the lawyer who wishes to grapple with the most fundamental 
problems of legal interpretation and their application. The author has at his fingertips 
not only all of the opinions of the court, but also arguments made before it, and his 
illustrations from this material are always cogent. 

Opinions as to the general tendency of the court’s work have differed. Some have 
considered it a “partisan of state sovereignty.”* Some have criticized it for the inade- 
quacies of its reasons in certain cases.? Some have suggested that certain of its deci- 
sions were affected by political considerations. Some have believed that the need of 
compromise between Anglo-American and Continental legal practices and conceptions 
has hampered its logical development of international law. 

While prepared to criticize certain of the decisions, on the whole, Dr. Lauterpacht 
gives the court a clean bill of health. It has in his opinion been progressive in develop- 
ing international law to meet the requirements of justice, without sacrificing judicial 
caution in applying the law as found in the recognized sources. While respecting state 
sovereignty in form and in words, it has not allowed a theory of restrictive interpreta- 
tion to hamper its willingness to give the intended effect to treaties. 

The effect of the Court has undoubtedly been to augment the authority of inter- 
national law at the expense of claims of state sovereignty. One is reminded of the influ- 
ence of the Supreme Court of the United States under Marshall in augmenting the 
authority of the Constitution at the expense of certain claims of “‘states rights.’”’ In his 
final chapter on the court and State sovereignty, Dr. Lauterpacht writes: 

“|. . . the work of the Court can to a large extent be conceived in terms ofa restrictive 
interpretation of claims of State sovereignty. It is sufficient to recall the rejection of 
the rigid rule of unanimity in the interpretation of the Covenant; the cases of assump- 
tion of jurisdiction through a bold interpretation of existing jurisdictional clauses, or 
the construction of an implied submission of the parties, or the disregard of require- 
ments of form; the interpretation of minorities treaties in favor not of States but of the 
system of protection of minorities; a wide interpretation of the scope of the competence 
of the International Labour Organisation and of International River Commissions; the 
recognition of the prohibition of abuse of rights; the ruling reducing to an insignificant 
scope the exception of domestic jurisdiction under Article 15 of the Covenant; the em- 
phasis upon the superiority of international obligations over municipal law. The same 
effect can be traced in the pronouncement recognising the possibility of direct confer- 
ment of treaty rights upon individuals (for is not the exclusiveness of States as subjects 
of international law yet another aspect of the current doctrine of State sovereignty?) ; 
in the constant contribution of the Court to the creation of rules of international law 
(for is this not a sphere of action which States have always jealously reserved for them- 
selves?) or, finally, in the refusal of the Court to let its decisions be determined by the 
construction of the parties. For its function, the Court says, is to declare the law with- 


out being confined to choosing one of the two views propounded by the parties; both 
sovereign States may be wrong.” 


*P. 102 *P. 23. 3 P. go. 
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Has this tendency been due to a steady bias of the judges, or is this result inherent in 
the existence of the court? Dr. Lauterpacht unhesitatingly takes the latter view. 


“The curbing of some cherished claims of State sovereignty is the result of submis- 
sion to jurisdiction, and not of any usurpation of powers on the part of the Court. It 
is largely independent of the composition of the Court at any given time so long as the 
Court fulfils its judicial duty. This is the reason why the authority of the Court has 
remained generally unchallenged in a period of disillusionment and widespread criti- 
cism of international institutions.’’4 


It is to be noted that no judge has dominated the World Court as Marshall domi- 
nated the Supreme Court of the United States, nor has the court had the support of a 
powerful central political authority. On the contrary both the jurisdiction of the court, 
and the fulfilment of its awards, if not the life of the court itself, depends upon the 
benevolence of the governments representing the litigating states. The tendency of its 
decisions is therefore due to the rules of international law, and the apparent curtail- 
ment of claims of sovereignty is due to the frequency with which, in the past, states 
have evaded their obligations under the law with specious arguments. 

While the reviewer believes that Dr. Lauterpacht has proved his point with respect 
to the tendencies of the court’s interpretations of international law, it appears that in a 
few instances he has rather exaggerated the general significance of decisions. The 
Mosul advisory opinion (No. 12) hardly supports the general conclusion that the rule 
of unanimity is qualified by the doctrine that no one should be judge in his own case 
with respect to all instances where the Council “is called upon to interpret the Cove- 
nant or to take measures in pursuance of the interpretation of the Covenant adopted by 
its The Mosul opinion had to do primarily with the interpretation not of the Covenant 
but of an article of the Treaty of Lausanne. The court held that by that article the 
parties had intended to vest the League Council with authority to make a decision 
establishing the Mosul boundary, by the vote specified in Article 15 of the Covenant. 
There might be room for doubt whether the intentions of Turkey and Great Britain in 
making the Lausanne treaty was to apply that vote or to apply the rule of absolute 
unanimity, specified in Article 5 of the Covenant. But it can hardly be said that the 
decision of the court meant that the qualified unanimity rule would apply in other dis- 
putes which the council might be called upon to consider, either under the Covenant or 
under other special treaties. 

It also seems doubtful whether the court’s advisory opinion in the Danzig case 
(No. 15) in any way militates against the general rule that individuals are not subject 
to international law. The court held in this case that a particular treaty between Po- 
land and Danzig gave Danzig railway officials a right of action against the Polish rail- 
way administration. 

Whether or not this conclusion was justified by the terms of the treaty, it could 
scarcely be contended, even by the most rigorous adherents of the “dualistic school,” 
that states are incompetent to make treaties giving such rights of action to indi- 
viduals. The treaty establishing the Central American Court of Justice in 1907 and 
that providing for an international prize court made at the Hague in the same year, 
both unequivocally gave rights of action against states to private individuals. Such 
treaty provisions have not been common and doubtless their multiplication would tend 
to break down the conception which holds that states only are subjects of international 


4P. 106. SP. 49. P: gs. 
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law, but it is difficult to find in such exercises of the treaty-making power any theo- 
retical inconsistency with the doctrine that individuals are not in their own right sub- 
jects of internatlonal law. Dr. Lauterpacht would doubtless reply to this argument 
that in these cases the treaty provisions in question were vague and the court could 
never have reached the conclusion it did if it had considered that general international 
law was hostile to the principles which they seem to sanction. While sound, practically, 
this answer does not meet the theoretical point. 

In this book the reader will find a useful guide to the court’s opinions bearing on 
such important topics as the interpretation of treaties, especially the réle of travaux 
préparatoires,’ rebus sic stantibus,® abuse of rights, consent to jurisdiction,’ verbal 
agreements," res judicata,” general principles of law,"3 estoppel,'4 and domestic ques- 
tions. 

The author presents an interesting discussion of the meaning of article 59 of the 
Court Statute with reference to stare decisis, and of the alleged difference between 
Anglo-American and Continental approaches to legal problems.*? 

National, as well as international, jurists will find the book stimulating to thought 
and students of international organization will be convinced that, apart from its im- 
portant function of ending litigation, the court, while displaying judicial caution, has 
served a useful purpose in developing international law, particularly in applying 
criteria of interpretation, calculated to give their intended effectiveness to international 
agreements and institutions. 

Quincy WricHT* 


The Ohio Poor Law and Its Administration. By Aileen Elizabeth Kennedy. Appen- 
dixes with Selected Decisions of the Ohio Supreme Court, edited by Sophonisba P. 
Breckinridge. Chicago: The University of Chicago Press. 1934. Pp. x, 233. $2.00. 
The vigorous recommendation of the Committee on Economic Security that the 

States replace their “ancient, out-moded poor laws” and their traditional poor law 
administrations with modernized public assistance laws and efficient, centralized wel- 
fare authorities makes this volume especially timely. It has taken an economic catas- 
trophe to bring to general attention the fact that the legislation under which our states 
administer public assistance to destitute persons is, except as far as the emergency pro- 
visions of the Federal Emergency Relief Administration have made temporary 
changes, essentially the poor law of Elizabethan England, written for a parochial, semi- 
feudal society and entirely unadapted either to our present day industrial and govern- 
mental organization or to our democratic social philosophy. 

The first half of this book consists of a historical survey of the legislation, the 
Supreme Court decisions, and the Attorney General’s opinions involving the public 
support of the poor in Ohio, from territorial days to 1934. The relationship of the 
early Ohio legislative enactments to the colonial poor laws of Pennsylvania and other 
eastern states and the influence of the English poor laws are indicated. The legislative 
and judicial attempts to adjust the original laws to an Ohio which was changing 
from a wilderness of pioneers to a state which combines metropolitan industrial areas 


YP og. OR Sp. =P. 61. 3 P. 82. iP. 85. 17 P. 40. 
SP; 45. =P. 57. =P. 78. ™P. 83. *Pp. s, 7. 
* Professor of International Law, University of Chicago. 
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and rural farming communities are briefly traced. Particular attention is devoted to 
the connection between the law of domestic relations and the poor law, to the influence 
of the Attorney General in the interpretation of legislation and to the “«mergency” 
changes since 1931. The second half of the book is made up of source mse terial; Dr. 
Breckinridge has selected and edited a number of Ohio Supreme Court decisions and 
Attorney General’s Opinions to illustrate and amplify the historical development set 
forth by Miss Kennedy. The appendix also includes the present poor iaw provisions, 
together with a chronological list of legislation relating to the poor, and a list of judicial 
decisions under the poor law. 

The legislative and judicial development traced by this study illustrates a situation 
which has been common to almost all our states. The principles of the famous English 
Poor Law of 1601 (which was itself largely a codification of earlier enactments) have 
become anachronistically fixed in Ohio law. Local responsibility for the care of the 
destitute has meant the allocation of the public assistance functions to such small 
units of local government as the township, with no effective supervision by the state. 
This has resulted in wide discrepancies between the standards of adjacent govern- 
mental units, inefficient and sometimes corrupt administration, and cruel and anti- 
quated methods of humiliating persons in need of assistance. Local responsibility for 
administration has been coupled with local responsibility for raising revenues for public 
aid; thus the small township where the need is greatest has been expected to provide 
for this need out of its own scanty resources, without assistance from its more for- 
tunate neighbors or from the larger governmental unit. The corollary of the principle 
of local responsibility has been that of legal settlement as a prerequisite to eligibility 
for assistance; as long as the revenues for the relief function are raised by local units, 
local officials will be unwilling to use these funds to assist persons who have not met the 
statutory residence requirements. 

Of particular interest to the legal profession is the multiplicity of unnecessary litiga- 
tion which has grown out of the Ohio poor law. As Dean Edith Abbott states in the in- 
troductory note to this volume, “. . . these twin principles of settlement and local 
responsibility have for more than a century dragged unfortunate men, women and 
children through prolonged processes of litigation ending in the State Supreme Court.” 
The Ohio reports are full of expensive lawsuits fought to decide whether Township A 
or Township B, or County A or County B was to support some destitute person; the 
bench and the bar have spent much time and great sums of public money to ascertain, 
not how or where a person who needed assistance could best be cared for, but which 
local unit was to assume the responsibility. There are many instances of how adults 
or children have been shuttled back and forth between townships or counties, each 
seeking to avoid the burden, and a complex tangle of court decisions has been devel- 
oped in the attempt to interpret technical statutory provisions concerning settlement 
and allied subjects. 

Miss Kennedy’s chapter dealing with the opinions of the Ohio Attorney General is 
a reminder of the increasing importance, in the field of administrative law, of the ad- 
vice which this officer provides for local officials. Many of the questions concerning 
poor law administration which formerly might have been the subject of litigation have 
been submitted to the Attorney General, and his opinions have been followed. While 
this process undoubtedly has been less expensive and less dilatory than the judicial 
process, there is little evidence that the Attorney General has been aware of the social 
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and individual consequences of these interpretations and opinions to any greater ex- 
tent than the courts have been. 

Miss Kennedy has compiled her material with admirable clarity and conciseness. 
She has limited herself largely to the formal legislative and judicial history, and it is 
only by reading between the lines that the reader is able to catch a glimpse of the work- 
ing of the poor law in terms of actual human suffering. Fortunately, the decisions and 
opinions which Dr. Breckinridge has selected and edited provide many illustrations of 
how cruelly the complex legal entanglements have dealt with destitute persons. The 
volume might have been enriched, however, if Miss Kennedy had seen fit to utilize 
some of the excellent material concerning the administration of the Ohio poor laws 
compiled by the Ohio Commission on Unemployment Insurance. A noteworthy omis- 
sion is the failure to include a definite statement which would inform the reader of 
the actual number of small governmental units and local officials who are concerned 
with administration of these laws. The Commission on Unemployment Insurance dis- 
covered that there were, in 1931, 1535 different governmental subdivisions, and more 
than 6000 different local officials responsible for the administration of some form of 
public assistance, excluding institutions, under the existing Ohio statutes. 

At the present writing in more than a dozen states official commissions are studying 
questions concerning economic security and public provision for the relief of destitu- 
tion. Inevitably each of these bodies seems to be arriving at the realization of the fact 
that a revision of the poor laws is basic in any attempt to provide this much sought 
security, for, though unemployment insurance and similar measures may form a first 
line of defense, when the benefits of these are exhausted, the poor law is the last bul- 
wark of protection. Then too, all the insurance and pension proposals leave certain 
groups outside the pale of their protection, and for these persons there is no provision 
except that supplied by this fundamental and ancient relief legislation. Miss Ken- 


nedy’s study will undoubtedly be valuable in indicating the weakness and futility of 
the type of legislation now common to many of our states and in illustrating difficulties 
which modern enactments may remedy. 


ALVIN RosEMAN* 


* Member of the Ohio Bar, and Research Associate in the Social Science Division, Uni- 
versity of Chicago. 
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